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PART I—FINANCIAL INFORMATION

Item 1. Financial Statements.

FULGENT GENETICS, INC.
Condensed Consolidated Balance Sheets

(in thousands, except par value data)
(unaudited)

 
  September 30,     December 31,  
  2022     2021  
Assets          
Current assets          

Cash and cash equivalents $ 168,770     $ 164,894  
Marketable securities   402,290       285,605  
Trade accounts receivable, net of allowance for credit losses of $35,410 and $11,217   104,159       138,912  
Other current assets   21,395       22,549  

Total current assets   696,614       611,960  
Marketable securities, long-term   346,946       485,047  
Redeemable preferred stock investment   11,233       21,965  
Fixed assets, net   81,807       62,287  
Intangible assets, net   87,853       35,914  
Goodwill   120,313       50,897  
Other long-term assets   61,016       10,650  
Total assets $ 1,405,782     $ 1,278,720  
Liabilities and Stockholders’ Equity          
Current liabilities          

Accounts payable $ 14,481     $ 20,494  
Accrued liabilities   25,101       17,689  
Income tax payable   426       787  
Contract liabilities   2,603       14,570  
Customer deposit   25,810       19,806  
Investment margin loan   14,999       15,137  
Contingent consideration   —       10,000  
Notes payable, current portion   5,481       6,147  
Other current liabilities   13,621       680  

Total current liabilities   102,522       105,310  
Unrecognized tax benefits   1,826       725  
Other long-term liabilities   20,037       6,805  
Total liabilities   124,385       112,840  
Commitments and contingencies (Note 8)          
Stockholders’ equity          

Common stock, $0.0001 par value per share, 50,000 shares authorized, 30,677 shares issued and 
29,681 shares outstanding and 30,160 shares issued and outstanding   3       3  
Preferred stock, $0.0001 par value per share, 1,000 shares authorized, no shares issued or outstanding   —       —  
Additional paid-in capital   477,814       501,908  
Accumulated other comprehensive loss   (25,602 )     (759 )
Retained earnings   824,832       657,597  

Total Fulgent stockholders' equity   1,277,047       1,158,749  
Noncontrolling interest   4,350       7,131  

Total stockholders’ equity   1,281,397       1,165,880  
Total liabilities and stockholders’ equity $ 1,405,782     $ 1,278,720  
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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FULGENT GENETICS, INC.
Condensed Consolidated Statements of Income

(in thousands, except per share data)
(unaudited)

 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  

Revenue $ 105,655     $ 227,868     $ 551,264     $ 740,913  
Cost of revenue   59,560       43,466       197,350       153,399  

Gross profit   46,095       184,402      353,914       587,514  
Operating expenses:                      

Research and development   7,507       6,021      20,401       16,755  
Selling and marketing   9,859       6,012      28,665       16,239  
General and administrative   26,266       12,299      82,281       28,630  
Amortization of intangible assets   2,006       797      4,487       797  
Restructuring costs   105       —      3,001       —  

Total operating expenses   45,743       25,129       138,835       62,421  
Operating income   352       159,273       215,079       525,093  
Interest and other income, net   1,405       496       2,408       1,382  
Income before income taxes and gain on equity method investment   1,757       159,769       217,487       526,475  
Provision for income taxes   414       37,545       51,488       127,647  
Income before gain on equity method investment   1,343       122,224       165,999       398,828  
Gain on equity method investment   —       —       —       3,734  
Net income from consolidated operations   1,343       122,224       165,999       402,562  
Net loss attributable to noncontrolling interests   376       298       1,236       463  
Net income attributable to Fulgent $ 1,719     $ 122,522     $ 167,235     $ 403,025  
                       
Net income per common share attributable to Fulgent:                      

Basic $ 0.06     $ 4.13    $ 5.53     $ 13.79  
Diluted $ 0.06     $ 3.93    $ 5.38     $ 13.04  

                       
Weighted-average common shares:                      

Basic   30,174       29,673      30,256       29,221  
Diluted   30,867       31,170      31,107       30,906  

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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FULGENT GENETICS, INC.
Condensed Consolidated Statements of Comprehensive Income (Loss)

(in thousands)
(unaudited)

 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  

Net income from consolidated operations $ 1,343     $ 122,224     $ 165,999     $ 402,562  
Other comprehensive income (loss):                      

Foreign currency translation loss   (1,925 )     (114 )    (3,680 )     (78 )
Net (loss) gain on available-for-sale debt securities, net of tax   (2,502 )     142      (22,708 )     (587 )

Comprehensive (loss) income from consolidated operations   (3,084 )     122,252      139,611       401,897  
Net loss attributable to noncontrolling interest   376       298      1,236       463  
Foreign currency translation loss attributable to noncontrolling interest   1,242       25      1,545       15  

Comprehensive loss attributable to noncontrolling interest   1,618       323      2,781       478  
Comprehensive (loss) income attributable to Fulgent $ (1,466 )   $ 122,575     $ 142,392     $ 402,375  
 
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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FULGENT GENETICS, INC.
Condensed Consolidated Statements of Stockholders’ Equity

(in thousands)
(unaudited)

 
    Fulgent Stockholders' Equity                                      

    Shares     Amount    

Additional

 Paid-In 

Capital    

Accumulated 

Other 

Comprehensive

Loss    

Retained 
Earnings    

Fulgent 
Stockholders' 

Equity    
Noncontrolling 

Interest    
Total 


Equity  
Balance at December 31, 2021     30,160     $ 3     $ 501,908     $ (759 )   $ 657,597     $ 1,158,749     $ 7,131     $ 1,165,880  
Equity-based compensation     —       —       5,616       —       —       5,616       —       5,616  
Exercise of common stock options     3       —       16       —       —       16       —       16  
Restricted stock awards     172       —       —       —       —       —       —       —  
Common stock withholding for 
employee tax obligations     (8 )     —       (494 )     —       —       (494 )     —       (494 )
Other comprehensive income 
(loss)     —       —       —       (11,734 )     —       (11,734 )     119       (11,615 )
Net income (loss)     —       —       —       —       153,979       153,979       (422 )     153,557  
Balance at March 31, 2022     30,327       3       507,046       (12,493 )     811,576       1,306,132       6,828       1,312,960  
Equity-based compensation     —       —       8,030       —       —       8,030       —       8,030  
Exercise of common stock options     1       —       3       —       —       3       —       3  
Restricted stock awards     161       —       —       —       —       —       —       —  
Common stock withholding for 
employee tax obligations     (8 )     —       (436 )     —       —       (436 )     —       (436 )
Repurchase of common stock     (215 )     —       (10,577 )     —       —       (10,577 )     —       (10,577 )
Other comprehensive loss     —       —       —       (9,924 )     —       (9,924 )     (422 )     (10,346 )
Net income (loss)     —       —       —       —       11,537       11,537       (438 )     11,099  
Balance at June 30, 2022     30,266     $ 3     $ 504,066     $ (22,417 )   $ 823,113     $ 1,304,765     $ 5,968     $ 1,310,733  
Equity-based compensation     —       —       8,972       —       —       8,972       —       8,972  
Restricted stock awards     203       —       —       —       —       —       —       —  
Common stock withholding for 
employee tax obligations     (8 )     —       (522 )     —       —       (522 )     —       (522 )
Repurchase of common stock     (780 )     —       (34,702 )     —       —       (34,702 )     —       (34,702 )
Other comprehensive loss     —       —       —       (3,185 )     —       (3,185 )     (1,242 )     (4,427 )
Net income (loss)     —       —       —       —       1,719       1,719       (376 )     1,343  
Balance at September 30, 2022     29,681     $ 3     $ 477,814     $ (25,602 )   $ 824,832     $ 1,277,047     $ 4,350     $ 1,281,397  
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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FULGENT GENETICS, INC.
Condensed Consolidated Statements of Stockholders’ Equity

(in thousands)
(unaudited)

 
    Fulgent Stockholders' Equity                                      

    Shares     Amount    

Additional

 Paid-In 

Capital    

Accumulated 

Other 

Comprehensive

Income (Loss)    

Retained 
Earnings    

Fulgent 
Stockholders' 

Equity    
Noncontrolling 

Interest    
Total 


Equity  
Balance at December 31, 2020     28,178     $ 3     $ 418,065     $ 438     $ 150,881     $ 569,387     $ —     $ 569,387  
Equity-based compensation     —       —       2,962       —       —       2,962       —       2,962  
Exercise of common stock options     45       —       44       —       —       44       —       44  
Restricted stock awards     187       —       —       —       —       —       —       —  
Common stock withholding for 
employee tax obligations     (4 )     —       (513 )     —       —       (513 )     —       (513 )
Issuance of common stock at an 
average of $52.00 per share, net     583       —       30,297       —       —       30,297       —       30,297  
Other comprehensive loss     —       —       —       (654 )     —       (654 )     —       (654 )
Cumulative effect of accounting 
change     —       —       —       —       (887 )     (887 )     —       (887 )
Cumulative tax effect of 
accounting change     —       —       —       —       239       239       —       239  
Net income     —       —       —       —       200,691       200,691       —       200,691  
Balance at March 31, 2021     28,989       3       450,855       (216 )     350,924       801,566       —       801,566  
Equity-based compensation     —       —       3,526       —       —       3,526       —       3,526  
Exercise of common stock options     4       —       24       —       —       24       —       24  
Restricted stock awards     143       —       —       —       —       —       —       —  
Common stock withholding for 
employee tax obligations     (1 )     —       (39 )     —       —       (39 )     —       (39 )
Issuance of common stock at an 
average of $73.75 per share, net     378       —       27,889       —       —       27,889       —       27,889  
Noncontrolling interest assumed 
related to acquisitions     —       —       —       —       —       —       8,151       8,151  
Other comprehensive gain (loss)     —       —       —       (49 )           (49 )     10       (39 )
Net income (loss)     —       —       —       —       79,812       79,812       (165 )     79,647  
Balance at June 30, 2021     29,513     $ 3     $ 482,255     $ (265 )   $ 430,736     $ 912,729     $ 7,996     $ 920,725  
Equity-based compensation     —       —       4,374       —       —       4,374       —       4,374  
Exercise of common stock options     25       —       17       —       —       17       —       17  
Restricted stock awards     320       —       —       —       —       —       —       —  
Common stock withholding for 
employee tax obligations     (29 )     —       (2,915 )     —       —       (2,915 )     —       (2,915 )
Other comprehensive gain (loss)     —       —       —       53       —       53       (25 )     28  
Net income (loss)     —       —       —       —       122,522       122,522       (298 )     122,224  
Balance at September 30, 2021     29,829     $ 3     $ 483,731     $ (212 )   $ 553,258     $ 1,036,780     $ 7,673     $ 1,044,453  
 

The accompanying notes are an integral part of these condensed consolidated financial statements.
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FULGENT GENETICS, INC.
Condensed Consolidated Statements of Cash Flows

(in thousands)
(unaudited)

 
    Nine Months Ended September 30,  
    2022     2021  

Cash flow from operating activities:            
Net income from consolidated operations   $ 165,999     $ 402,562  

Adjustments to reconcile net income to net cash provided by operating activities:            
Equity-based compensation     22,618       10,862  
Depreciation and amortization     22,860       7,513  
Provision for credit losses     25,256       4,107  
Noncash lease expense     3,311       682  
Loss on disposal of fixed asset     300       779  
Amortization of premium of marketable securities     4,230       5,490  
Deferred taxes     (4,934 )     (6,574 )
Unrecognized tax benefits     1,101       157  
Net loss on marketable securities     626       595  
Gain on equity method investment     —       (3,734 )
Other     (23 )     (22 )
Changes in operating assets and liabilities:            

Trade accounts receivable     24,214       65,003  
Other current and long-term assets     3,722       (2,086 )
Accounts payable     (32,331 )     (9,002 )
Income tax payable     (400 )     (35,444 )
Accrued liabilities and other liabilities     (12,905 )     21,252  
Operating and finance lease liabilities     (3,331 )     (649 )

Net cash provided by operating activities     220,313       461,491  
Cash flow from investing activities:            

Purchase of marketable securities     (257,267 )     (523,939 )
Acquisition of businesses, net of cash acquired     (137,755 )     (61,868 )
Purchase of preferred stock of privately held company     (15,000 )     —  
Purchases of fixed assets     (14,053 )     (17,829 )
Contingent consideration payout related to a business acquisition     (10,000 )     —  
Purchase of redeemable preferred stock     —       (20,000 )
Proceeds from sale of fixed assets     240       22  
Maturities of marketable securities     131,713       61,516  
Proceeds from sale of marketable securities     133,407       155,809  
Net cash used in investing activities     (168,715 )     (406,289 )

Cash flow from financing activities:            
Repurchase of common stock     (45,279 )     —  
Common stock withholding for employee tax obligations     (1,452 )     (3,467 )
Repayment of notes payable     (367 )     —  
Principal paid for finance lease     (469 )     (3 )
Proceeds from exercise of stock options     19       85  
Proceeds from public offerings of common stock, net of issuance costs     —       75,626  
Proceeds from noncontrolling interest     —       10  
Net cash (used in) provided by financing activities     (47,548 )     72,251  

Effect of exchange rate changes on cash and cash equivalents     (174 )     (2 )
Net increase in cash and cash equivalents     3,876       127,451  
Cash and cash equivalents at beginning of period     164,894       87,426  
Cash and cash equivalents at end of period   $ 168,770     $ 214,877  
Supplemental disclosures of cash flow information:            

Income taxes paid   $ 56,181     $ 169,540  
Supplemental disclosures of non-cash investing and financing activities:            

Purchases of marketable securities in other current liabilities   $ 12,905     $ 20,092  
Contingent consideration for business acquisition included in other current liabilities   $ —     $ 8,500  
Purchases of fixed assets in accounts payable   $ 1,690     $ 2,279  
Purchases of fixed assets in notes payable   $ 3,833     $ —  
Operating lease right-of-use assets obtained in exchange for lease liabilities   $ 52     $ 1,706  
Finance lease right-of-use assets obtained in exchange for lease liabilities   $ 573     $ —  
Operating lease right-of-use assets reduced due to lease modification and termination   $ 66     $ 399  

 
The accompanying notes are an integral part of these condensed consolidated financial statements.
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FULGENT GENETICS, INC.
Notes to the Condensed Consolidated Financial Statements

(unaudited)
 
Note 1. Overview and Basis of Presentation

The accompanying condensed consolidated financial statements have been prepared in accordance with accounting principles generally accepted in 
the United States of America, or U.S. GAAP. These financial statements include the assets, liabilities, revenues and expenses of all subsidiaries and entities 
in which the Company has a controlling financial interest or is deemed to be the primary beneficiary. In determining whether the Company is the primary 
beneficiary of an entity, the Company applies a qualitative approach that determines whether it has both (i) the power to direct the economically significant 
activities of the entity and (ii) the obligation to absorb losses of, or the right to receive benefits from, the entity that could potentially be significant to that 
entity. The Company uses the equity method to account for its investments in entities that it does not control, but in which it has the ability to exercise 
significant influence over operating and financial policies. All significant intercompany accounts and transactions are eliminated from the accompanying 
condensed consolidated financial statements.

Nature of the Business

Fulgent Genetics, Inc., together with its subsidiaries and affiliated professional corporations, or PCs, collectively referred to as the Company, unless 
otherwise noted or the context otherwise requires, is a technology company offering large-scale COVID-19 testing services, molecular diagnostic testing 
services and comprehensive genetic testing designed to provide physicians with clinically actionable diagnostic information to improve the quality of 
patient care. A cornerstone of the Company’s business is its ability to provide expansive options and flexibility for all clients’ unique testing needs. To this 
end, the Company has developed a proprietary technology platform allowing it to offer a broad and flexible test menu and to continually expand and 
improve its proprietary genetic reference library, while maintaining accessible pricing, high accuracy and competitive turnaround times. Combining next 
generation sequencing, or NGS, with its technology platform, the Company performs full-gene sequencing with deletion/duplication analysis in single-gene 
tests; pre-established, multi-gene, disease-specific panels; and customized panels that can be tailored to meet specific customer needs. 

Unaudited Interim Financial Information 

The accompanying unaudited interim condensed consolidated financial statements have been prepared on the same basis as the Company’s audited 
consolidated financial statements as of and for the fiscal year ended December 31, 2021, which are included in the Company’s annual report on Form 10-K 
filed with the Securities and Exchange Commission, or SEC, on February 28, 2022, or the 2021 Annual Report, and, in the opinion of management, include 
all adjustments, which are normal and recurring in nature, necessary for a fair presentation of the Company’s financial position and results of operations. 
Operating results for interim periods are not necessarily indicative of the results that may be expected for a full fiscal year or any other period. The 
accompanying Condensed Consolidated Balance Sheet as of December 31, 2021 has been derived from the Company’s audited consolidated financial 
statements at that date but does not include all of the disclosures required by U.S. GAAP. As such, the information included in this quarterly report on Form 
10-Q should be read in conjunction with the Company’s audited consolidated financial statements included in the 2021 Annual Report, including the notes 
thereto.

Note 2. Summary of Significant Accounting Policies

See the summary of the Company’s significant accounting policies set forth in the notes to its consolidated financial statements included in the 2021 
Annual Report.

Use of Estimates

The preparation of condensed consolidated financial statements in conformity with U.S. GAAP requires management to make certain estimates, 
judgments and assumptions that affect the reported amounts of assets and liabilities at the date of the financial statements, as well as the reported amounts 
of revenue and expenses during the reporting periods. These estimates, judgments and assumptions are based on historical data and experience available at 
the date of the accompanying condensed consolidated financial statements, as well as various other factors management believes to be reasonable under the 
circumstances, including but not limited to the potential impacts arising from the recent global pandemic related to COVID-19. As the extent and duration 
of the impacts from COVID-19 remain unclear, the Company’s estimates and assumptions may evolve as conditions change. Actual results could differ 
significantly from these estimates.

On an on-going basis, management evaluates its estimates, primarily those related to: (i) revenue recognition criteria; (ii) accounts receivable and 
allowances for credit losses; (iii) the useful lives of fixed assets and intangible assets; (iv) estimates of tax liabilities; and (v) valuation of intangible assets 
and goodwill.
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Marketable Securities

All marketable debt securities, which consist of corporate debt securities, municipal bonds, U.S. government and agency debt securities, U.S. 
treasury bills, and Yankee debt securities issued by foreign governments or entities and denominated in U.S. dollars have been classified as “available-for-
sale,” and are carried at fair value. Net unrealized gains and losses, net of any related tax effects, are excluded from earnings and are included in other 
comprehensive income (loss) and reported as a separate component of stockholders’ equity until realized. Realized gains and losses on marketable debt 
securities are included in interest and other income, net, in the accompanying Condensed Consolidated Statements of Income. The cost of any marketable 
debt securities sold is based on the specific-identification method. The amortized cost of marketable debt securities is adjusted for amortization of 
premiums and accretion of discounts to maturity. Interest on marketable debt securities is included in interest and other income, net. In accordance with the 
Company’s investment policy, management invests to diversify credit risk and only invests in securities with high credit quality, including U.S. government 
securities.

The Company’s investments in marketable equity securities are measured at fair value with the related gains and losses, realized and unrealized, 
recognized in interest and other income, net, in the accompanying Condensed Consolidated Statements of Income. The cost of any marketable equity 
securities sold is based on the specific-identification method.

For available-for-sale debt securities, in an unrealized loss, the Company determines whether a credit loss exists. The credit loss is estimated by 
considering available information relevant to the collectability of the security and information about past events, current conditions, and reasonable and 
supportable forecasts. The Company compares the present value of cash flows expected to be collected from the security with the amortized cost basis of 
the security. If the present value of cash flows to be collected is less than the amortized basis of the security, a credit loss exists, and any credit loss is 
recorded as a charge to interest and other income, net, not to exceed the amount of the unrealized loss. If the Company has an intent to sell, or if it is more 
likely than not that the Company will be required to sell a debt security in an unrealized loss position before recovery of its amortized cost basis, the 
Company will write down the security to its fair value and record the corresponding charge as a component of interest and other income, net. 

Trade Accounts Receivable and Allowance for Credit Losses 

Trade accounts receivable are stated at the amount the Company expects to collect. The Company maintains an allowance for credit losses for 
expected uncollectible trade accounts receivable, which is recorded as an offset to trade accounts receivable, and changes in allowance for credit losses are 
classified as a general and administrative expense in the accompanying Condensed Consolidated Statements of Income. The Company assesses 
collectability by reviewing trade accounts receivable on a collective basis where similar risk characteristics exist and on an individual basis when it 
identifies specific customers that have deterioration in credit quality such that they may no longer share similar risk characteristics with the other 
receivables. In determining the amount of the allowance for credit losses, the Company uses a probability-of-default and loss given default model, which 
allows the ability to define a point of default and measure credit losses for receivables that have reached the point of default for purposes of calculating the 
allowance for credit losses. Loss given default represents the likelihood that a receivable that has reached the point of default will not be collected in full. 
The Company updates its probability-of-default and loss given default factors annually to incorporate the most recent historical data and adjusts the 
quantitative portion of the reserve through its qualitative reserve overlay. The Company looks at qualitative factors such as general economic conditions in 
determining expected credit losses. During the three and nine months ended September 30, 2022, the Company recorded $6.5 million and $25.3 million of 
provision for credit losses for trade accounts receivable, respectively. During the three and nine months ended September 30, 2021, the Company recorded 
$848,000 and $4.1 million of provision for credit losses for trade accounts receivable, respectively.

Redeemable Preferred Stock Investment

The redeemable preferred stock investment of $11.2 million as of September 30, 2022 represents the fair value of redeemable preferred stock of a 
private company that the Company purchased in July 2021. The investment is classified as available-for-sale debt securities. The fair value of available-for-
sale debt security is included in the Consolidated Statement of Balance Sheets. Unrealized losses of $748,000 and $10.7 million were excluded from 
earnings and reported in other comprehensive loss for the three and nine months ended September 30, 2022. There was no unrealized gain or loss in the 
three and nine months ended September 30, 2021. Since the Company intends on holding the preferred stock, and the preferred stock is not redeemable 
until July 2027, the investment is recorded as a long-term investment.

Foreign Currency Translation and Foreign Currency Transactions

The Company translates the assets and liabilities of its non-U.S. dollar functional currency subsidiaries into U.S. dollars using exchange rates in 
effect at the end of each period. Expenses for these subsidiaries are translated using rates that approximate those in effect during the period. Gains and 
losses from these translations are recognized in foreign currency translation included in accumulated other comprehensive income (loss) in the 
accompanying Condensed Consolidated Statements of Stockholders’ Equity. 
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Loss from these translations were $1.9 million and $3.7 million in the three and nine months ended September 30, 2022, respectively. Loss from these 
translations were not significant in the three and nine months ended September 30, 2021. The Company and its subsidiaries that use the U.S. dollar as their 
functional currency remeasure monetary assets and liabilities at exchange rates in effect at the end of each period, whereas reagents and supplies, property 
and nonmonetary assets and liabilities are measured at historical rates. Losses from these remeasurements were not significant in the three and nine months 
ended September 30, 2022 and 2021.

Comprehensive Income (Loss)

Comprehensive income (loss) is comprised of net income (loss) and other comprehensive income (loss). Other comprehensive income (loss) 
consists of net unrealized gain or loss on available-for-sale debt securities, net of tax, and foreign currency translation adjustments from the Company's 
subsidiaries not using the U.S. dollar as their functional currency. Reclassifications from other comprehensive income (loss) to net earnings were not 
significant in the three and nine months ended September 30, 2022 and 2021. The tax effects related to net unrealized loss on available-for-sale debt 
securities were $3.6 million and $9.4 million in the three and nine months ended September 30, 2022, respectively. The tax effects were not significant in 
the three and nine months ended September 30, 2021.

Leases

The Company determines if an arrangement is a lease at inception by evaluating whether the arrangement conveys the right to use an identified asset 
and whether the Company obtains substantially all of the economic benefits from and has the ability to direct the use of the asset. Operating and finance 
lease right-of-use assets, or ROU assets, short-term lease liabilities, and long-term lease liabilities are included in other long-term assets, accrued liabilities, 
and other long-term liabilities, respectively, in the accompanying Condensed Consolidated Balance Sheets.

Lease ROU assets represent the Company’s right to use an underlying asset for the lease term. Lease liabilities represent the Company’s obligation 
to make lease payments arising from the lease. Lease ROU assets and liabilities are recognized at the commencement date based on the present value of 
lease payments over the lease term, including options to extend the lease when it is reasonably certain that the Company will exercise that option. The 
Company uses its incremental borrowing rate based on the information available at the commencement date, including inquiries with its bank, in 
determining the present value of lease payments since its leases do not provide an implicit rate. Lease ROU assets consist of initial measurement of lease 
liabilities, any lease payments made to lessor on or before the lease commencement date, minus any lease incentive received, and any initial direct costs 
incurred by the Company. Operating lease expense for lease payments is recognized on a straight-line basis over the lease term. For finance lease, ROU 
assets are amortized on a straight-line basis from the commencement date to the earlier of the end of useful life of the ROU assets or the end of the lease 
term. Amortization of ROU assets and interest on the lease liability for finance leases are included as charges to the accompanying Condensed 
Consolidated Statements of Income.

Lease ROU assets and liabilities arising from business combinations are recognized and measured at the acquisition dates as if an acquired lease 
were a new lease at the date of acquisition using the Company’s incremental borrowing rate unless the discount rate is implicit in the lease. The Company 
elects to not to recognize assets or liabilities as of the acquisition dates for leases that, on the acquisition dates, have a remaining lease term of 12 months or 
less. The Company also retains the acquirees’ classification of the leases if there are no modifications as part of the business combinations.

The Company leases and subleases out space in buildings it owns or leases to third-party tenants or subtenants under noncancelable operating leases. 
The Company recognizes lease payments as income over the lease terms on a straight-line basis and recognizes variable lease payments as income in the 
period in which the changes in facts and circumstances on which the variable lease payments are based occur. The net rental income is included in the 
interest and other income, net, in the accompanying Condensed Consolidated Statements of Income.

Concentration of Customers

In certain periods, a small number of customers have accounted for a significant portion of the Company’s revenue. After aggregating customers 
that are under common control or affiliation, one customer contributed 13% and 21% of the Company's revenue for the three and nine months ended 
September 30, 2022, respectively. Two customers contributed 31% and 11%, respectively, of the Company’s revenue for the three months ended September 
30, 2021, and one customer contributed 26% of the Company’s revenue for the nine months ended September 30, 2021. No single customer comprised 
10% or more of total accounts receivable as of September 30, 2022 and December 31, 2021.
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Disaggregation of Revenue

The Company classifies its customers into three payor types: (i) Insurance, including claim reimbursement from the U.S. Health Resources and 
Services Administration, or HRSA, for uninsured individuals, (ii) Institutional customers, including hospitals, medical institutions, other laboratories, 
governmental bodies, municipalities and large corporations, or (iii) Patients who pay directly, as the Company believes this best depicts how the nature, 
amount, timing, and uncertainty of its revenue and cash flows are affected by economic factors. The following table summarizes revenue from contracts 
with customers by payor type for the three and nine months ended September 30, 2022 and 2021.
 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands)  

Testing Services by payor                      
Insurance $ 63,030     $ 143,276     $ 337,497     $ 400,354  
Institutional customers   42,280       84,401       212,980       339,572  
Patients   345       191       787       987  

Total Revenue $ 105,655     $ 227,868     $ 551,264     $ 740,913  

The insurance revenue category above includes zero and $81.9 million for the three months ended September 30, 2022 and 2021, respectively, and 
$92.7 million and $231.5 million for the nine months ended September 30, 2022 and 2021, respectively, for services related to claims covered by the 
HRSA COVID-19 Uninsured Program. The HRSA program stopped accepting claims at 11:59 p.m. on March 22, 2022. 

There was no material variable consideration recognized in the current period that relates to performance obligations that were completed in the 
prior period. 

Collection of the Company’s net revenues from insurers is normally a function of providing complete and correct billing information within the 
various filing deadlines. Provided the Company has billed insurers accurately with complete information prior to the established filing deadline, there has 
historically been little to no credit risk. If there has been a delay in billing, the Company determines if the amounts in question will likely go past the filing 
deadline, and if so, the Company will reserve accordingly for the billing.

Contract Balances

Receivables from contracts with customers - Receivables from contracts with customers are included within trade accounts receivable on the 
Condensed Consolidated Balance Sheets. Net receivable from Insurance and Institutional customers represented 78% and 22%, respectively, as of 
September 30, 2022. Net receivable from Insurance and Institutional customers represented 47% and 53%, respectively, as of December 31, 2021.

Contracts assets and liabilities - Contract assets from contracts with customers associated with contract execution and certain costs to fulfill a 
contract are included in other current assets in the accompanying Condensed Consolidated Balance Sheets. Contract liabilities are recorded when the 
Company receives payment prior to completing its obligation to transfer goods or services to a customer. Contract liabilities are included in the Condensed 
Consolidated Balance Sheets. Revenues of $8.5 million and $5.7 million were recognized for the three months ended September 30, 2022 and 2021, 
respectively, and $14.4 million and $26.4 million were recognized for the nine months ended September 30, 2022 and 2021, respectively, related to contract 
liabilities at the beginning of the respective periods.

Reagents and Supplies

The Company maintains reagents and other consumables primarily used in sample collections and testing which are valued at the lower of cost or 
net realizable value. Cost is determined using actual costs on a first-in, first-out basis. The reagents and supplies were included in other current assets in the 
accompanying Condensed Consolidated Balance Sheets.

Customer Deposit

Customer deposit in the accompanying Condensed Consolidated Balance Sheets consists of payments received from customers in excess of their 
outstanding trade accounts receivable balances or amounts customers believe were potentially paid in error.  These deposits will be offset against future 
testing receivables or refunded to the customers. The largest deposit as of September 30, 2022 was recorded in the amount of $16.0 million.
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Business Combination

The Company uses the acquisition method of accounting and allocates the fair value of purchase consideration to the assets acquired and liabilities 
assumed from an acquiree based on their respective fair values as of the acquisition date. The excess of the fair value of purchase consideration over the 
fair value of these assets acquired and liabilities assumed is recorded as goodwill. When determining the fair values of assets acquired and liabilities 
assumed, management makes significant estimates and assumptions, especially with respect to intangible assets. Critical estimates in valuing intangible 
assets include, but are not limited to, expected future cash flows, which includes consideration of future growth and margins, future changes in technology, 
expected cost and time to develop in-process research and development, brand awareness and discount rates. Fair value estimates are based on the 
assumptions that management believes a market participant would use in pricing the asset or liability.

Goodwill

Goodwill is not amortized but is subject to impairment tests on an annual basis, or more frequently if indicators of potential impairment exist, and 
goodwill is written down when it is determined to be impaired. The Company typically performs an annual impairment review in the fourth quarter of each 
fiscal year unless one had been performed previously within the past 12 months and compares the fair value of the reporting unit in which the goodwill 
resides to its carrying value. 

Restructuring Costs

Restructuring costs represent one-time employee termination benefits provided to employees associated with a newly acquired entity that were 
involuntarily terminated. A plan of termination was approved and authorized by management in the second quarter of 2022. The plan identified specific 
employees to be terminated and established terms of benefits those employees would receive upon termination. Total restructuring costs incurred in the 
three and nine months ended September 30, 2022 were $105,000 and $3.0 million, respectively, and payable balance as of September 30, 2022 was $2.0 
million, which is included in accrued liabilities in the accompanying Condensed Consolidated Balance Sheets. No additional costs are expected to be 
incurred under the plan of termination, and the payable balance is expected to be paid off by August 2023. There were no such costs in the prior fiscal year.

Recent Accounting Pronouncements

The Company evaluates all Accounting Standards Updates, or ASUs, issued by the Financial Accounting Standards Board, or FASB, for 
consideration of their applicability. ASUs not included in the Company’s disclosures were assessed and determined to be either not applicable or are not 
expected to have a material impact on the Company’s condensed consolidated financial statements.
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Note 3. Equity and Debt Securities

The Company’s equity and debt securities consisted of the following:
 
  September 30, 2022  

 
Amortized


Cost Basis    
Unrealized


Gains    
Unrealized


Losses    
Aggregate


Fair Value  
  (in thousands)  
Equity securities:                      

Long-term                      
Preferred stock of privately held company $ 15,000     $ —     $ —       15,000  

Total equity securities   15,000       —       —       15,000  
Available-for-sale debt securities                      

Short-term                      
U.S. government debt securities   181,333       —       (2,824 )     178,509  
Corporate debt securities   124,181       —       (2,120 )     122,061  
Money market accounts   87,382       —       —       87,382  
U.S. treasury bills   72,522       6       (285 )     72,243  
U.S. agency debt securities   32,505       —       (483 )     32,022  
Municipal bonds   8,058       —       (123 )     7,935  
Yankee debt securities   7,582       —       (147 )     7,435  
Less: Cash equivalents   (105,292 )     (5 )     —       (105,297 )

Total debt securities due within 1 year   408,271       1       (5,982 )     402,290  
After 1 year through 5 years                      

U.S. government debt securities   181,464       —       (8,261 )     173,203  
Corporate debt securities   114,848       —       (6,584 )     108,264  
U.S. agency debt securities   52,230       —       (3,467 )     48,763  
Municipal bonds   12,929       —       (382 )     12,547  
Yankee debt securities   753       —       (100 )     653  
Redeemable preferred stock investment   20,000       —       (8,767 )     11,233  

Total debt securities due after 1 year through 5 years   382,224       —       (27,561 )     354,663  
After 5 years through 10 years                      

Municipal bonds   3,654       —       (138 )     3,516  
Total debt securities due after 5 years through 10 years   3,654       —       (138 )     3,516  

Total available-for-sale debt securities   794,149       1       (33,681 )     760,469  
Total equity and debt securities $ 809,149     $ 1     $ (33,681 )   $ 775,469  
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  December 31, 2021  

 
Amortized


Cost Basis    
Unrealized


Gains    
Unrealized


Losses    
Aggregate


Fair Value  
  (in thousands)  
Equity securities:                      

Short-term                      
Bond funds $ 99,314     $ —     $ (515 )   $ 98,799  
Exchange traded funds   35,174       —       (174 )     35,000  

Total equity securities   134,488       —       (689 )     133,799  
Available-for-sale debt securities                      

Short-term                      
Corporate debt securities   92,116       24       (148 )     91,992  
Money market accounts   77,067       —       —       77,067  
U.S. government debt securities   51,318       —       (81 )     51,237  
Municipal bonds   4,980       —       (12 )     4,968  
Yankee debt securities   3,615       —       (6 )     3,609  
Less: Cash equivalents   (77,067 )     —       —       (77,067 )

Total debt securities due within 1 year   152,029       24       (247 )     151,806  
After 1 year through 5 years                      

Corporate debt securities   242,421       29       (1,913 )     240,537  
U.S. Government debt securities   147,699       7       (786 )     146,920  
U.S. agency debt securities   70,069       —       (535 )     69,534  
Municipal bonds   11,920       13       (11 )     11,922  
Yankee debt securities   8,633       —       (89 )     8,544  

Total debt securities due after 1 year through 5 years   480,742       49       (3,334 )     477,457  
After 5 years through 10 years                      

Municipal bonds   7,633       —       (43 )     7,590  
Redeemable preferred stock investment   20,000       1,965       —       21,965  

Total debt securities due after 5 years through 10 years   27,633       1,965       (43 )     29,555  
Total available-for-sale debt securities   660,404       2,038       (3,624 )     658,818  
Total equity and debt securities $ 794,892     $ 2,038     $ (4,313 )   $ 792,617  

 
Gross unrealized losses on the Company’s equity and debt securities were $33.7 million as of September 30, 2022. Gross unrealized losses on the 

Company’s equity and debt securities were $4.3 million as of December 31, 2021. The Company did not recognize any credit losses during the three and 
nine months ended September 30, 2022 and 2021.

The Company’s securities of $489.7 million are used as collateral for an outstanding margin account borrowing. As of September 30, 2022, the 
Company had an outstanding borrowing of $15.0 million under its margin account. Margin account borrowings were used for the purchase of real property 
located in El Monte, California in 2020.

Note 4. Fair Value Measurements

The authoritative guidance on fair value measurements establishes a framework with respect to measuring assets and liabilities at fair value on a 
recurring basis and non-recurring basis. Under the framework, fair value is defined as the exit price, or the amount that would be received to sell an asset or 
paid to transfer a liability in an orderly transaction between market participants, as of the measurement date. The framework also establishes a three-tier 
hierarchy for inputs used in measuring fair value that maximizes the use of observable inputs and minimizes the use of unobservable inputs by requiring 
that the most observable inputs be used when available. Observable inputs are inputs market participants would use in valuing the asset or liability and are 
developed based on market data obtained from sources independent of the Company. Unobservable inputs are inputs that reflect the Company’s 
assumptions about the factors market participants would use in valuing the asset or liability and are developed based on the best information available in 
the circumstances. The hierarchy consists of the following three levels: 
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Level 1: Inputs are quoted prices (unadjusted) in active markets for identical assets or liabilities that the reporting entity can access at the 
measurement date.

Level 2: Inputs are inputs other than quoted prices included within Level 1 that are observable for the asset or liability, either directly or 
indirectly.

Level 3: Inputs are unobservable for the asset or liability.
 

The following tables present information about the Company’s financial assets measured at fair value on a recurring basis, based on the above three-
tier fair value hierarchy:
 
  September 30, 2022  
  Total     Level 1     Level 2     Level 3  
  (in thousands)  
Equity securities, debt securities and cash equivalents:                      

U.S. government debt securities $ 351,712     $ —     $ 351,712     $ —  
Corporate debt securities   230,325       —       230,325       —  
Money market accounts   87,382       87,382       —       —  
U.S. agency debt securities   80,785       —       80,785       —  
U.S. treasury bills   72,243       72,243       —       —  
Municipal bonds   23,998       —       23,998       —  
Preferred stock of privately held company   15,000       —       —       15,000  
Redeemable preferred stock investment   11,233       —       —       11,233  
Yankee debt securities   8,088       —       8,088       —  

Total equity securities, debt securities and cash equivalents $ 880,766     $ 159,625     $ 694,908     $ 26,233  
 
  December 31, 2021  
  Total     Level 1     Level 2     Level 3  
  (in thousands)  
Equity securities, debt securities and cash equivalents:                      

Corporate debt securities $ 332,529     $ —     $ 332,529     $ —  
U.S. government debt securities   198,157       —       198,157       —  
Bond funds   98,799       98,799       —       —  
U.S. agency debt securities   69,534       —       69,534       —  
Exchange traded funds   35,000       35,000       —       —  
Municipal bonds   24,480       —       24,480       —  
Yankee debt securities   12,153       —       12,153       —  
Redeemable preferred stock investment   21,965       —       —       21,965  
Money market accounts   77,067       77,067       —       —  

Total equity securities, debt securities and cash equivalents $ 869,684     $ 210,866     $ 636,853     $ 21,965  
 

The Company’s Level 1 assets include bond funds, exchange traded funds, U.S. treasury bills, and money market instruments and are valued based 
upon observable market prices. Level 2 assets consist of U.S. government and U.S. agency debt securities, municipal bonds, corporate debt securities and 
Yankee debt securities. Level 2 securities are valued based upon observable inputs that include reported trades, broker/dealer quotes, bids and offers. As of 
September 30, 2022, the Company had $15.0 million of preferred stock of a privately held company, which was included in other long-term assets in the 
accompanying Condensed Consolidated Balance Sheets, and $11.2 million of redeemable preferred stock of a private company that were measured using 
unobservable (Level 3) inputs. The fair value of redeemable preferred stock as of September 30, 2022 and December 31, 2021 was based on valuation 
performed by a third-party valuation company utilizing the guideline public company method under market approach and the discounted cash flow method 
under income approach. For the value of the investment in private equity securities, the Company elected to measure it at cost minus impairment, as the 
preferred stock of the privately held company did not have a readily determinable fair value, and no impairment loss was recorded as of September 30, 
2022.

There were no transfers between fair value measurement levels during the three and nine months ended September 30, 2022 and 2021.

14



Note 5. Fixed Assets

Major classes of fixed assets consisted of the following:
 
    September 30,     December 31,  
  Useful Lives 2022     2021  
    (in thousands)  
Medical lab equipment 1 to 12 Years $ 48,570     $ 35,930  
Leasehold improvements Shorter of lease term or estimated useful life   11,175       4,003  
Computer hardware 1 to 5 Years   6,906       5,661  
Computer software 1 to 5 Years   6,793       1,408  
Building 39 Years   6,731       6,731  
Aircraft 7 Years   6,503       6,503  
Building improvements 6 months to 39 Years   5,749       3,936  
Furniture and fixtures 1 to 5 Years   4,160       2,255  
Automobile 2 to 7 Years   811       825  
Land improvements 5 to 15 Years   616       403  
General equipment 3 to 5 Years   44       44  
Land     7,500       7,500  
Assets not yet placed in service     12,215       6,718  
Total     117,773       81,917  
Less: Accumulated depreciation     (35,966 )     (19,630 )
Fixed assets, net   $ 81,807     $ 62,287  
 

Depreciation expenses on fixed assets totaled $7.6 million and $2.5 million for the three months ended September 30, 2022 and 2021, respectively, 
and $17.9 million and $6.7 million for the nine months ended September 30, 2022 and 2021, respectively. 

Note 6. Other Balance Sheet Accounts

Other current assets consisted of the following:
 
  September 30,     December 31,  
  2022     2021  
  (in thousands)  
Prepaid expenses $ 8,399     $ 4,244  
Reagents and supplies   7,509       12,206  
Marketable securities interest receivable   2,733       2,743  
Prepaid income taxes   2,055       1,716  
Other receivable   699       1,403  
Contract assets   —       237  
Total $ 21,395     $ 22,549  

Reagents and supplies include reagents and consumables used for COVID-19 testing and genetics testing and collection kits for COVID-19 testing. 

Other current liabilities consisted of the following:
 

  September 30,     December 31,  
  2022     2021  
  (in thousands)  
Payable to a broker $ 12,905     $ —  
Other   716       680  
Total $ 13,621     $ 680  

The payable to a broker was for marketable securities purchased before the period-end that did not settle until after period-end.

15



Note 7. Reporting Segment and Geographic Information

The Company views its operations and manages its business in one reporting segment. Long-lived assets were primarily located in the United States 
as of September 30, 2022 and December 31, 2021. Revenue by region during the three and nine months ended September 30, 2022 and 2021 were as 
follows:
 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands)  
Revenue:                      
United States $ 101,515     $ 223,685     $ 540,801     $ 731,084  
Foreign   4,140       4,183       10,463       9,829  
Total $ 105,655     $ 227,868     $ 551,264     $ 740,913  
 

Note 8. Debt, Commitments and Contingencies

Debt

As of September 30, 2022, the Company had an outstanding borrowing of $15.0 million under its margin account with the custodian of the 
Company’s marketable debt security investment account, Pershing Advisor Solutions, LLC, a BNY Mellon Company. Margin account borrowings were 
used for the purchase of real property located in El Monte, California in 2020. The securities in the brokerage account were used as collateral for the 
margin loan. The custodian can issue a margin call at any time. The interest rate on the margin loan was the effective federal funds rate, or EFFR, plus a 
spread. The EFFR and/or the spread can be changed by BNY Mellon at any time. The interest was 1% at the time of withdrawal of $15.0 million from the 
margin account, and the interest rate at September 30, 2022 was 3%. The Company did not make any other withdrawals from the margin account, and the 
outstanding balance is included in the accompanying Condensed Consolidated Balance Sheets. The related interest expenses for the three and nine months 
ended September 30, 2022 were $105,000 and $185,000, respectively. The related interest expenses for the three and nine months ended September 30, 
2021 were $30,000 and $88,000, respectively.

Notes payable as of September 30, 2022 consisted of $3.8 million of notes payable related to an installment sale contract the Company entered in 
February 2022 for a building and $5.0 million of notes payable to Xilong Scientific Co., or Xilong Scientific, by Fujian Fujun Gene Biotech Co., Ltd., or 
FF Gene Biotech. The notes payable related to the installment sale are due in February 2030, and the interest rate is 1.08%. The current portion and 
noncurrent portion are $461,000 and $3.4 million, respectively, and the noncurrent portion is included in the other long-term liabilities in the accompanying 
Condensed Consolidated Balance Sheets. The notes payable to Xilong Scientific are due on December 31, 2022, and the interest rate on the loan is 4.97%. 
The related interest expenses for the three and nine months ended September 30, 2022 were $75,000 and $231,000, respectively. The related interest 
expenses for the three and nine months ended September 30, 2021 were $74,000. The Company did not have the installment sale contract in 2021.

Operating Leases

See Note 9, Leases, for further information. 

Purchase Obligations

As of September 30, 2022, the Company had non-cancelable purchase obligations of $15.8 million, of which, $5.5 million for computer software 
and hardware, $5.2 million for reagents and other supplies, $3.2 million for services, and $1.4 million for medical lab equipment are payable within twelve 
months, and $485,000 for services is payable within the next twenty-four months. 

Contingencies

From time to time, the Company may be subject to legal proceedings and claims arising in the ordinary course of business. In the opinion of 
management, the outcome of these matters would not have a material effect on the Company’s condensed consolidated financial position, results of 
operations or cash flows.

The Company has received a Civil Investigative Demand, or CID, issued by the U.S. Department of Justice pursuant to the False Claims Act related 
to its investigation of allegations of medically unnecessary laboratory testing, improper billing for laboratory testing, and remuneration received or 
provided in violation of the Anti-Kickback Statute and the Stark Law. This CID requests information and records relating to certain of the Company’s 
customers named in the CID, which represent a small portion of the Company’s revenues. The Company is fully cooperating with the U.S. Department of 
Justice to promptly respond to the requests for 
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information in this CID, and does not presently expect this CID or resulting investigation to have a material adverse impact. However, the Company cannot 
predict when the investigation will be resolved, the outcome of the investigation or its potential impact, which may ultimately be greater than what the 
Company currently expects. 

Note 9. Leases

Lessee

The Company is party as a lessee to various non-cancelable operating leases with varying terms through March 2028 primarily for laboratory and 
office space and equipment. The Company has options to renew some of these leases after their expirations. On a lease-by-lease basis, the Company 
considers such options, which may be elected at the Company’s sole discretion, in determining the lease term. The Company also has four finance leases 
for lab equipment through December 2026, one of which was acquired in a recent business combination. The Company retained acquirees’ classification of 
its leases. The Company does not have any leases with variable lease payments. The Company’s operating lease agreements do not contain any residual 
value guarantees, material restrictive covenants, bargain purchase options or asset retirement obligations.

The Company’s headquarters are located in Temple City, California, which is comprised of various corporate offices and a laboratory certified under 
the Clinical Laboratory Improvement Amendments of 1988, or CLIA, accredited by the College of American Pathologists, or CAP, and licensed by the 
State of California Department of Public Health. Other CLIA-certified laboratories are located in Houston, Texas; Alpharetta, Georgia; Phoenix, Arizona; 
New York, New York; Irving, Texas; and Needham, Massachusetts. Additional offices are located in Atlanta, Georgia and are used for certain report 
generation functions.

The operating and finance lease right-of-use asset, short-term lease liabilities, and long-term lease liabilities as of September 30, 2022 and 
December 31, 2021 were as follows:

 
  September 30,     December 31,  
  2022     2021  
  (in thousands)  

Operating lease ROU asset, net $ 16,363     $ 7,141  
Operating lease liabilities, short term $ 6,184     $ 1,842  
Operating lease liabilities, long term $ 10,282     $ 5,344  
Finance lease ROU asset, net $ 3,010     $ 1,735  
Finance lease liabilities, short term $ 927     $ 332  
Finance lease liabilities, long term $ 2,050     $ 1,398  

The following was operating and finance lease expense:
 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands)  
Operating lease cost $ 1,770     $ 429     $ 3,674     $ 730  
Finance lease cost:                      

Amortization of ROU assets   225       3       490       3  
Interest on lease liabilities   31       —       66       —  

Short-term lease cost   112       53       1,042       245  
Total lease cost $ 2,138     $ 485     $ 5,272     $ 978  

Supplemental information related to operating leases and finance lease was the following:
 
  September 30, 2022  
Weighted average remaining lease term - operating leases 3.39 years  
Weighted average discount rate - operating leases   3.82 %
Weighted average remaining lease term -finance lease 3.33 years  
Weighted average discount rate - finance lease   3.98 %
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The following is a maturity analysis of operating and finance lease liabilities using undiscounted cash flows on an annual basis with renewal periods 
included:
 
  Operating Leases     Finance Lease  
  (in thousands)  
Year Ending December 31,          
2022 (remaining 3 months) $ 1,717     $ 207  
2023   6,579       1,033  
2024   4,063       1,026  
2025   2,112       544  
2026   1,521       366  
2027   1,360       —  
Thereafter   217       —  
Total lease payments   17,569       3,176  

Less imputed interest   (1,103 )     (199 )
Total $ 16,466     $ 2,977  

Lessor

The Company leases out space in buildings it owns and leases to third-party tenants under noncancelable operating leases. As of September 30, 
2022, the remaining lease terms left range from 3 months to 16 months, including renewal options and may include rent escalation clauses. Lease income 
primarily represents fixed lease payments from tenants recognized on a straight-line basis over the application lease term. Variable lease income represents 
tenant payments for real estate taxes, insurance and maintenance.

The lease income was included in interest and other income, net, in the accompanying Condensed Consolidated Statements of Income. Total lease 
income was as follows:

 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands)  

Lease income $ 48     $ 78     $ 229     $ 315  
Variable lease income   —       1       12       6  
Total lease income $ 48     $ 79     $ 241     $ 321  

Future fixed lease payments from tenants for all noncancelable operating leases as of September 30, 2022 are as follows:
 
  Lease Payments  
  from Tenants  
  (in thousands)  
Year Ending December 31,    
2022 (remaining 3 months) $ 40  
2023   93  
2024   3  
2025   —  
Total $ 136  

 

Note 10. Equity-Based Compensation

The Company has included equity-based compensation expense as part of cost of revenue and operating expenses in the accompanying Condensed 
Consolidated Statements of Income as follows:
 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands)  
Cost of revenue $ 2,475     $ 962     $ 6,183     $ 2,328  
Research and development   2,687       1,757       7,110       4,461  
Selling and marketing   1,243       693       3,148       1,739  
General and administrative   2,567       962       6,177       2,334  
Total $ 8,972     $ 4,374     $ 22,618     $ 10,862  
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Note 11. Provision for Income Taxes

The effective tax rate used for interim periods is the estimated annual effective consolidated tax rate, based on the current estimate of full year 
results, except that taxes related to specific events, if any, are recorded in the interim period in which they occur. The annual effective tax rate is based upon 
several significant estimates and judgments, including the estimated annual pre-tax income of the Company in each tax jurisdiction in which it operates, 
and the development of tax planning strategies during the year. In addition, the Company’s tax expense can be impacted by changes in tax rates or laws and 
other factors that cannot be predicted with certainty. As such, there can be significant volatility in interim tax provisions.

The Company recorded consolidated provision for income taxes of $414,000 and $51.5 million for the three and nine months ended September 30, 
2022, respectively, compared with $37.5 million and $127.6 million for the three and nine months ended September 30, 2021, respectively. The Company’s 
effective tax rates was 24% for the three and nine months ended September 30, 2022, respectively, compared with 23% and 24% for the three and nine 
months ended September 30, 2021, respectively. 

The Company is not currently under examination by any major income tax jurisdiction. During 2022, the statutes of limitations will lapse on the 
Company's 2018 federal tax year and certain 2017 and 2018 state tax years. The Company does not believe the federal or state statute lapses or any other 
event will significantly impact the balance of unrecognized tax benefits in the next twelve months. The net balance of unrecognized tax benefits was not 
material to the interim financial statements for the three and nine months ended September 30, 2022 and 2021.

Note 12. Income per Share

The following table presents the calculation of basic and diluted income per share for the three and nine months ended September 30, 2022 and 
2021:
 

  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands, except per share data)  
Net income attributable to Fulgent $ 1,719     $ 122,522     $ 167,235     $ 403,025  
Weighted-average common shares—outstanding, basic   30,174       29,673       30,256       29,221  
Weighted-average common shares—outstanding, diluted   30,867       31,170       31,107       30,906  
Net income per common share, basic $ 0.06     $ 4.13     $ 5.53     $ 13.79  
Net income per common share, diluted $ 0.06     $ 3.93     $ 5.38     $ 13.04  

The following securities have been excluded from the calculation of diluted income per share because their effect would have been anti-dilutive:
 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  
  (in thousands)  
Options   7       5       10       5  
Restricted Stock Units   1,238       241       697       129  
 

The anti-dilutive shares described above were calculated using the treasury stock method. 

Note 13. Related Parties

Linda Marsh, who is a member of the Company’s board of directors, is currently the Senior Executive Vice President of AHMC Healthcare Inc., or 
AHMC. The Company performs genetic testing and other testing services, on an arms-length basis, for AHMC, and the Company recognized $299,000 and 
$1.3 million in revenue from AHMC in the three and nine months ended September 30, 2022, respectively. The Company recognized $762,000 and $2.6 
million in revenue in the three and nine months ended September 30, 2021, respectively. As of September 30, 2022 and December 31, 2021, $197,000 and 
$556,000, respectively, was owed to the Company by AHMC, which is included in trade accounts receivable, net, in the accompanying Condensed 
Consolidated Balance Sheets, in connection with this relationship.

The Company and Fulgent Pharma LLC, the Company’s former subsidiary and currently wholly-owned subsidiary of Fulgent Pharma Holdings, 
Inc., or Fulgent Pharma Holdings, are party to shared services arrangements where research and development, 
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administrative services and office space and equipment are provided between the companies, on an arms-length basis. Until April 2022, Ming Hsieh was 
the manager and a member of Fulgent Pharma LLC. In April 2022, Fulgent Pharma LLC became a wholly-owned subsidiary of Fulgent Pharma Holdings 
which was 100% owned by Ming Hsieh, the Chief Executive Officer and Chairman of the Company’s board of directors, and the Hsieh Family Dynasty 
Trust, dated January 27, 2010, or the Hsieh Trust, of which Mr. Hsieh is the grantor. Mr. Hsieh and Paul Kim, the Chief Financial Officer and Treasurer of 
Fulgent Genetics, also served as executive officers of Fulgent Pharma Holdings as its (i) President and Chief Executive Officer and (ii) Treasurer and 
Secretary, respectively. The cost of research and development services rendered by Fulgent Pharma LLC for the Company was not significant in the three 
and nine months ended September 30, 2022. During the three and nine months ended September 30, 2021, the cost of research and development services 
rendered by Fulgent Pharma LLC for the Company was $74,000 and $279,000, respectively. Amounts for services performed by the Company for Fulgent 
Pharma LLC were not significant during the three and nine months ended September 30, 2022 and 2021. As of September 30, 2022, $66,000 was owed to 
the Company by Fulgent Pharma LLC, which was included in other current assets in the accompanying Condensed Consolidated Balance Sheets, in 
connection with these relationships. As of December 31, 2021, $679,000, was owed to Fulgent Pharma LLC by the Company, which was included in other 
current liabilities in the accompanying Condensed Consolidated Balance Sheets, in connection with these relationships. On November 7, 2022, the 
Company acquired Fulgent Pharma Holdings. See Note 17, Subsequent Events.

Ming Hsieh is the owner of PTJ Associates Inc., or PTJ. PTJ provides flight services to the Company on an arms-length basis. During the three and 
nine months ended September 30, 2022, the Company incurred zero and $235,000, respectively, in expenses for flights between California and Texas to 
transport employees and supplies. The Company incurred $65,000 and $142,000 in expenses for flights between California and Texas to transport 
employees and supplies in the three and nine months ended September 30, 2021, respectively. As of September 30, 2022 and December 31, 2021, no 
amount was owed to PTJ by the Company. Ming Hsieh is also on the board of directors and a 20% owner of ANP Technologies, Inc., or ANP. The 
Company purchased COVID-19 antigen rapid tests kits from ANP. During the three and nine months ended September 30, 2022, the Company purchased a 
total of $120,000 and $280,000 of COVID-19 antigen rapid tests kits, respectively. The Company did not incur such expense in the three and nine months 
ended September 30, 2021. As of September 30, 2022 and December 31, 2021, $69,000 and zero was owed to ANP by the Company in connection with 
this relationship.
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Note 14. Goodwill and Acquisition-Related Intangibles

Summaries of goodwill and intangibles balances assets as of September 30, 2022 and December 31, 2021 were as follows:
 
    September 30,     December 31,  
  Weighted-Average Amortization Period 2022     2021  
    (in thousands)  

Goodwill   $ 120,313     $ 50,897  
             
Royalty-free technology 10 Years $ 5,201     $ 5,803  
Less: accumulated amortization     (737 )     (387 )
Royalty-free technology, net     4,464       5,416  
             
Customer relationships 13 Years   82,715       28,845  
Less: accumulated amortization     (4,608 )     (1,125 )
Customer relationships, net     78,107       27,720  
             
Trade name 8 Years   3,790       1,090  
Less: accumulated amortization     (288 )     (45 )
Trade name, net     3,502       1,045  
             
In-place lease intangible assets 5 Years   360       —  
Less: accumulated amortization     (29 )     —  
In-place lease intangible assets, net     331       —  
             
Laboratory information system platform 5 Years   1,860       1,860  
Less: accumulated amortization     (434 )     (155 )
Laboratory information system platform, net     1,426       1,705  
             
Purchased patent 10 Years   28       31  
Less: accumulated amortization     (5 )     (3 )
Purchased patent, net     23       28  
Total intangible assets, net   $ 87,853     $ 35,914  

Changes in the carrying amount of goodwill for the nine months ended September 30, 2022 are as follows:

 
  Amounts  
  (in thousands)  
Balance as of January 1, 2022    

Goodwill $ 50,897  
Accumulated impairment losses   —  

    50,897  
Goodwill acquired during year   71,844  
Net exchange differences   (2,428 )
     
Balance as of September 30, 2022    
Goodwill   120,313  
Accumulated impairment losses   —  
  $ 120,313  
 

21



 

Based on the carrying value of intangible assets recorded as of September 30, 2022, and assuming no subsequent impairment of the underlying 
assets, the annual amortization expense for intangible assets is expected to be as follows:
 
  Amounts  
  (in thousands)  
Year Ending December 31,    
2022 (remaining 3 months) $ 1,960  
2023   7,841  
2024   7,841  
2025   7,841  
2026   7,536  
2027   7,209  
Thereafter   47,625  

Total $ 87,853  
 

Note 15. Business Combinations

Inform Diagnostics

On April 26, 2022, the Company completed the acquisition of 100% of the outstanding equity of Symphony Buyer, Inc., or Inform Diagnostics, a 
leading national independent pathology laboratory based in Irving, Texas. Under the terms of the Agreement and Plan of Merger, dated April 16, 2022, or 
the Inform Merger Agreement, the total purchase price payable to the securityholders of Symphony Buyer, Inc. was approximately $170 million, as 
adjusted for closing cash, closing indebtedness, closing working capital, closing transaction expenses and other transaction matters. With the addition of 
Inform Diagnostics, the Company will further expand the Company’s genomic testing footprint and extend its test menu into breast pathology, 
gastrointestinal pathology, dermatopathology, urologic pathology, neuropathology, and hematopathology.

The financial results of Inform Diagnostics are included in the condensed consolidated financial statements from the date of acquisition. The 
Company allocated the purchase price to tangible and identified intangible assets acquired and liabilities assumed based on estimated fair values. During 
the three months ended September 30, 2022, the Company updated the purchase price allocation based on the finalized valuation of Inform Diagnostic's 
intangible and fixed assets. The following tables summarizes the consideration paid and the updated amounts of the assets acquired and liabilities assumed 
recognized at the acquisition date:

 
  Amounts  
  (in thousands)  

Considerations    
Cash, net of cash received $ 137,755  
     
     
Recognized amounts of identifiable assets acquired and liabilities assumed    
Net working capital $ (15,024 )
Fixed assets   20,242  
ROU assets - operating   12,653  
ROU assets - finance   1,183  
Deferred tax assets   3,410  
Other long-term assets   4,711  
Identifiable intangible assets   57,060  
Operating lease liabilities   (12,653 )
Finance lease liabilities   (1,183 )
Income tax payable   (40 )
Other long-term liabilities   (4,449 )
Recognized amounts of identifiable assets acquired and liabilities assumed, net   65,910  
Goodwill   71,845  
Total $ 137,755  
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The goodwill of $71.8 million arising from the acquisition is attributed to the expected synergies, assembled workforce, other benefits that will be 
potentially generated from the combination and deferred tax. The goodwill recognized is not deductible for tax purposes.

The identified intangible assets acquired consisted of $54.0 million customer relationships with an estimated amortization life of 14 years, $2.7 
million trade name with an estimated amortization life of 7 years, and $360,000 in-place lease intangible asset to be amortized over the remaining lease 
term of 5 years.

The fair value of the customer relationship was estimated using the Multiperiod Excess Earnings Method, or MPEEM, of the income approach. 
Under the MPEEM, an intangible asset’s fair value is equal to the present value of the incremental after-tax cash flows attributable only to the subject 
intangible asset after deducting contributory asset charges. The incremental after-tax cash flows attributable to the customer relationships are then 
discounted to their present value at a risk-adjusted rate of return. The fair value of the trade name was estimated using the relief from royalty, or RFR, 
method. The RFR method estimates the portion of the Company's earnings attributable to an intangible asset based on the royalty rate the Company would 
have paid for the use of the asset if it did not own it. The fair value of in-place lease intangible asset was estimated using the discounted cash flow under the 
income approach. The useful lives of the intangible assets for amortization purposes were determined by considering the period of expected cash flows 
used to measure the fair values of the intangible assets adjusted as appropriate for entity-specific factors including legal, regulatory, contractual, 
competitive, economic and other factors that may limit the useful life. The customer relationships and trade name are amortized on a straight-line basis over 
their estimated useful lives.

Revenue and operating loss from the Inform Diagnostics acquisition since the acquisition date are $53.9 million and $11.2 million, respectively, 
which are included in the accompanying Condensed Consolidated Statements of Income.

The transaction costs associated with the acquisition of Inform Diagnostics consisted primarily of legal, regulatory and financial advisory fees of 
approximately $166,000 and $6.6 million for the three and nine months ended September 30, 2022, respectively. These transaction costs were expensed as 
incurred as selling, general and administrative expense in the respective periods.

Unaudited Pro Forma Financial Information

The following unaudited pro forma financial information summarizes the combined results of operations of Fulgent and Inform Diagnostics as if the 
companies had been combined as of the beginning of 2021. The pro forma financial information has been adjusted for the following:

Acquisition-related costs - Acquisition-related costs incurred by both Fulgent and Inform Diagnostics were excluded from the net income 
attributable to Fulgent, and total costs were $166,000 and $9.6 million for the three and nine months ended September 30, 2022, respectively.

Other adjustments to the net income attributable to Fulgent were zero and $772,000 for three and nine months ended September 30, 2022, 
respectively, and $579,000 and $1.7 million for the three and nine months ended September 30, 2021, respectively. Other adjustments to revenue were zero 
and $962,000 million for the three and nine months ended September 30, 2022, respectively, and $1.3 million and $3.0 million were added back to revenue 
for the three and nine months ended September 30, 2021, respectively.

 
  Three Months Ended September 30,     Nine Months Ended September 30,  
  2022     2021     2022     2021  

  (in thousands)  
Revenue $ 105,655     $ 261,809     $ 591,682     $ 851,660  
Net income attributable to Fulgent $ 1,885     $ 121,053     $ 164,120     $ 403,631  
Basic earnings per common share attributable to Fulgent $ 0.06     $ 4.08     $ 5.42     $ 13.81  
Diluted earnings per common share attributable to Fulgent $ 0.06     $ 3.88     $ 5.28     $ 13.06  
 

Note 16. Stock Repurchase Program

In March 2022, the Company's Board authorized a $250.0 million stock repurchase program. Under the stock repurchase program, the Company 
may repurchase shares from time to time in the open market or in privately negotiated transactions. The stock repurchase program has no expiration from 
the date of authorization. During the three months ended September 30, 2022, the Company repurchased 780,000 shares of its common stock at an 
aggregate cost of $34.7 million under the stock repurchase program. During the nine months ended September 30, 2022, the Company repurchased 995,000 
shares of its common stock at an aggregate 
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cost of $45.3 million under the stock repurchase program. As of September 30, 2022, a total of approximately $204.7 million remained available for future 
repurchases of its common stock under the stock repurchase program.

Note 17. Subsequent Events

Fulgent Pharma Holdings Acquisition

On November 7, 2022, the Company entered into and completed its acquisition of Fulgent Pharma Holdings, pursuant to an Agreement and Plan of 
Merger, or the Pharma Merger Agreement, by and among Fulgent Genetics, FG Merger Sub, Inc., a Delaware corporation and wholly owned subsidiary of 
Fulgent Genetics, or Merger Sub, Fulgent Pharma Holdings, and solely for purposes of Section 2.4, Section 5.5, Article VI, Section 7.8 and Section 7.14 of 
the Pharma Merger Agreement, Mr. Hsieh and the Hsieh Trust. Under the terms of the Pharma Merger Agreement, Merger Sub merged with and into 
Fulgent Pharma Holdings, or the Pharma Merger, with Fulgent Pharma Holdings being the surviving corporation following the Pharma Merger.

As consideration for the Pharma Merger, Fulgent Genetics paid an aggregate of approximately $100 million in exchange for all of the outstanding 
equity interests of Fulgent Pharma Holdings, comprised of approximately $43.4 million in cash, approximately $30.7 million in Fulgent Genetics’ common 
stock, or the Stock Consideration, subject to customary adjustments for closing cash, closing indebtedness, transaction expenses and other transaction 
matters. A portion of the Stock Consideration was held back for a duration of time after the closing of the transaction to satisfy certain indemnification 
obligations of the Pharma Stockholders as described in the Pharma Merger Agreement. In addition, restricted stock units to acquire shares of common stock 
of Fulgent Pharma Holdings held by Paul Kim, the Company’s Chief Financial Officer, Jian Xie, the Company’s President and Chief Operating Officer, 
Hanlin Gao, the Company’s Chief Scientific Officer and other employees of the Company and consultants of Fulgent Pharma LLC were assumed by the 
Company and became restricted stock units to acquire 77,585, 129,309, 51,723, 117,398, and 286,998 shares of common stock of the Company, 
respectively, which have an approximate value of $25.9 million. The restricted stock units are subject to vesting over the four-year period immediately 
following the date of their original grant, subject to the holder’s continuing service. 

The Pharma Merger Agreement contains representations, warranties and covenants by the parties customary for a transaction of this nature. 
Breaches of representations and warranties are subject to customary indemnification provisions.

Stock Repurchase Program

Subsequent to September 30, 2022 and as of October 31, 2022, the Company repurchased 244,000 shares of its common stock at an aggregate cost 
of $9.1 million under the stock repurchase program approved in March 2022. See Note 16, Stock Repurchase Program.
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations.

The following discussion and analysis of our financial condition and results of operations should be read together with our condensed consolidated 
financial statements and related notes included in this report. Additionally, pursuant to Instruction 2 to paragraph (b) of Item 303 of Regulation S-K 
promulgated by the Securities and Exchange Commission in preparing this discussion and analysis, we presume that readers have access to and have read 
the discussion and analysis of our financial condition and results of operations included in our annual report on Form 10-K for our fiscal year ended 
December 31, 2021 filed with the U.S. Securities and Exchange Commission, or SEC, on February 28, 2022, or the 2021 Annual Report. As used in this 
discussion and analysis and elsewhere in this report, unless the context otherwise requires, the terms “Fulgent,” the “Company,” “we,” “us” and “our” 
refer to Fulgent Genetics, Inc. and its consolidated subsidiaries.

Forward-Looking Statements

The following discussion and analysis contains forward-looking statements within the meaning of Section 27A of the Securities Act of 1933, as amended, or 
the Securities Act, and Section 21E of the Securities Exchange Act of 1934, as amended, or the Exchange Act. Forward-looking statements are statements 
other than historical facts and relate to future events or circumstances or our future performance, and they are based on our current assumptions, 
expectations and beliefs concerning future developments and their potential effect on our business. The forward-looking statements in this discussion and 
analysis include statements about, among other things, our future financial and operating performance, our future cash flows and liquidity and our growth 
strategies, as well as anticipated trends in our business and industry. These forward-looking statements are subject to a number of risks and uncertainties, 
including, among others, those described under “Item 1A. Risk Factors” in Part I of the 2021 Annual Report and under “Item 1A. Risk Factors” in Part II 
of this Quarterly Report. Moreover, we operate in a competitive and rapidly evolving industry and new risks emerge from time to time. It is not possible for 
us to predict all of the risks we may face, nor can we assess the impact of all factors on our business or the extent to which any factor or combination of 
factors could cause actual results to differ from our expectations. In light of these risks and uncertainties, the forward-looking events and circumstances 
described in this discussion and analysis may not occur, and actual results could differ materially and adversely from those described in or implied by any 
forward-looking statements we make. Although we have based our forward-looking statements on assumptions and expectations we believe are reasonable, 
we cannot guarantee future results, levels of activity, performance or achievements or other future events. As a result, forward-looking statements should 
not be relied on or viewed as predictions of future events, and this discussion and analysis should be read with the understanding that actual future results, 
levels of activity, performance and achievements may be materially different than our current expectations. The forward-looking statements in this 
discussion and analysis speak only as of the date of this report, and except as required by law, we undertake no obligation to update publicly any forward-
looking statements for any reason after the date of this report to conform these statements to actual results or to changes in our expectations.

Overview

We are a technology company offering large-scale COVID-19 testing services, molecular diagnostic testing services and comprehensive genetic 
testing designed to provide physicians and patients with clinically actionable diagnostic information to improve the quality of patient care. A cornerstone of 
our business is our ability to provide expansive options and flexibility for all clients’ unique testing needs. To this end, we have developed a proprietary 
technology platform allowing us to offer a broad and flexible test menu and to continually expand and improve our proprietary genetic reference library, 
while maintaining accessible pricing, high accuracy and competitive turnaround times. Combining next generation sequencing, or NGS, with our 
technology platform, we perform full-gene sequencing with deletion/duplication analysis in single-gene tests; pre-established, multi-gene, disease-specific 
panels; and customized panels that can be tailored to meet specific customer needs. 

Our technology platform, which integrates sophisticated data comparison and suppression algorithms, adaptive learning software, in comparison to 
our competitors advanced genetic diagnostics tools and integrated laboratory processes, allows us to offer a test menu with expansive genetic coverage. We 
believe the comprehensive data output and high detection rates of our tests, both made possible by this expansive genetic coverage, provide physicians with 
information they can readily incorporate into treatment decisions for their patients, which we refer to as clinical actionability. In addition, our technology 
platform facilitates our ability to perform customized genetic tests using our expansive library of genes, and we believe this flexibility increases the utility 
of the genetic data we produce. Further, our technology platform provides us with operating efficiencies that help lower our internal costs, which allows us 
to offer our tests at accessible price points. As a result, our efforts to build and continually enhance our technology platform allow us to deliver 
comprehensive, adaptable, clinically actionable and affordable genetic analysis while maintaining a low cost per billable test, enabling us to efficiently 
meet the needs of our growing base of customers. 

25



We offer tests at competitive prices, averaging approximately $100 per billable test delivered in the nine months ended September 30, 2022, and at a 
low cost to us, averaging approximately $36 per billable test delivered in the nine months ended September 30, 2022. We delivered approximately 952,000 
and over 5.5 million billable tests in the three and nine months ended September 30, 2022, respectively, compared to approximately 2.2 million and over 
7.5 million billable tests delivered in the three and nine months ended September 30, 2021, respectively. We recorded revenue and net income of $105.7 
million and $1.7 million, respectively, in the three months ended September 30, 2022, compared to revenue and net income of $227.9 million and $122.5 
million, respectively, in three months ended September 30, 2021. We recorded revenue and net income of $551.3 million and $167.2 million, respectively, 
in the nine months ended September 30, 2022, compared to revenue and net income of $740.9 million and $403.0 million, respectively, in nine months 
ended September 30, 2021. As of September 30, 2022, an aggregate of over 20.0 million billable tests have been delivered to over 3,000 customers since 
launching our first commercial genetic tests in 2013. We achieved profitability in the first half of 2017, and in the second and the third quarter of 2019, the 
second, third and fourth quarters of 2020, each quarter of 2021, and the first three quarters of 2022, but we have recorded losses in all other periods since 
our inception.

COVID-19 Considerations

During the first three quarters of 2022, and for the entirety of the COVID-19 pandemic to such point, we continued to operate as an essential 
business in response to COVID-19.  There has been strong demand for accurate COVID-19 testing with rapid turn-around times as private businesses, 
municipalities and healthcare providers began to increasingly rely on diagnostic testing to continue operations and as a tool to aide containment efforts, and 
as result we have recognized significant revenue growth in connection with sales of our COVID-19 tests. However, demand for our COVID-19 testing 
solutions has declined and we do expect demand to continue to decline when and as the pandemic recedes. The continuing market for COVID-19 
diagnostic tests remains subject to a number of uncertainties, including uncertainties regarding the newly emerging viral variants, the success of global 
vaccine distribution efforts, the effectiveness of vaccines on new viral variants and customer and consumer preferences regarding the use of rapid testing. 
Our ability to continue to operate as currently planned, including our ability to continue to offer our COVID‑19 tests with accurate results and competitive 
turn-around times without any significant negative operational impact from the COVID-19 pandemic will depend in part on our, and any of our third‑party 
service providers’ and suppliers’ ability to protect our respective employees and supply chains. 

The COVID-19 pandemic has not negatively impacted the Company’s liquidity position as of September 30, 2022, and in the first three quarters of 
2022 and 2021, the COVID-19 pandemic did not have a negative impact on our consolidated operating results. We have not incurred any material 
impairments of our assets or a significant change in the fair value of our assets due to the COVID-19 pandemic as of September 30, 2022.

For additional information on risk factors related to the COVID-19 pandemic or other risks that could impact our results, please refer to “Item 1A. 
Risk Factors” in Part I of the 2021 Annual Report and “Item 1A. Risk Factors” in Part II of this Quarterly Report.

Business Risks and Uncertainties and Other Factors Affecting Our Performance

Our business and prospects are exposed to numerous risks and uncertainties. For more information, see “Item 1A. Risk Factors” in Part I of the 2021 
Annual Report and “Item 1A. Risk Factors” in Part II of this Quarterly Report. In addition, our performance in any period is affected by a number of other 
factors. See the description of some of the material factors affecting our performance in “Item 7. Management’s Discussion and Analysis of Financial 
Condition and Results of Operations” of the 2021 Annual Report.
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Results of Operations

The table below summarizes our results of operations for the periods indicated. For a financial overview relating to our results of operations, 
including general descriptions of the make-up of material line items of our statement of income data, see “Item 7. Management’s Discussion and Analysis 
of Financial Condition and Results of Operations” of the 2021 Annual Report.
 

  Three Months Ended               Nine Months Ended            
  September 30,     $     %   September 30,     $     %
  2022     2021     Change     Change   2022     2021     Change     Change

Statement of Income Data: (dollars and billable tests in thousands, except per billable test data)
Revenue $ 105,655     $ 227,868     $ (122,213 )     (54%)   $ 551,264     $ 740,913     $ (189,649 )     (26%)
Cost of revenue   59,560       43,466       16,094       37%     197,350       153,399       43,951       29% 

Gross profit   46,095       184,402       (138,307 )     (75%)     353,914       587,514       (233,600 )     (40%)
Operating expenses:                                          

Research and development   7,507       6,021       1,486       25%     20,401       16,755       3,646       22% 
Selling and marketing   9,859       6,012       3,847       64%     28,665       16,239       12,426       77% 
General and administrative   26,266       12,299       13,967       114%     82,281       28,630       53,651       187% 
Amortization of intangible assets   2,006       797       1,209       152%     4,487       797       3,690       463% 
Restructuring costs   105       —       105     *     3,001       —       3,001     *

Total operating expenses   45,743       25,129       20,614       82%     138,835       62,421       76,414       122% 
Operating income

  352       159,273       (158,921 )  
  (100%

)     215,079       525,093       (310,014 )     (59%)
Interest and other income, net   1,405       496       909       183%     2,408       1,382       1,026       74% 
Income before income taxes and gain on 
equity method investment   1,757       159,769       (158,012 )     (99%)     217,487       526,475       (308,988 )     (59%)
Provision for income taxes   414       37,545       (37,131 )     (99%)     51,488       127,647       (76,159 )     (60%)
Income before gain on equity method 
investment   1,343       122,224       (120,881 )     (99%)     165,999       398,828       (232,829 )     (58%)
Gain on equity method investment

  —       —       —     *     —       3,734       (3,734 )  
  (100%

)
Net income from consolidated operations   1,343       122,224       (120,881 )     (99%)     165,999       402,562       (236,563 )     (59%)
Net loss attributable to noncontrolling 
interests   376       298       78       26%     1,236       463       773       167% 
Net income attributable to Fulgent $ 1,719     $ 122,522     $ (120,803 )     (99%)   $ 167,235     $ 403,025     $ (235,790 )     (59%)
                                           
Other Operating Data:                                          
Billable tests delivered   952       2,177       (1,225 )     (56%)     5,511       7,510       (1,999 )     (27%)
Average price per billable test delivered $ 111     $ 105     $ 6       6%   $ 100     $ 99     $ 1       1% 
Cost per billable test delivered $ 63     $ 20     $ 43       215%   $ 36     $ 20     $ 16       80% 

* Percentage not meaningful.

(1)	 We determine the number of billable tests delivered in a period by counting the number of tests which are delivered to our customers and for which we 
bill our customers and recognize some amount of revenue in the period.

(2)	 We calculate the average price per billable test delivered by dividing the amount of revenue we recognized from the billable tests delivered in a period 
by the number of billable tests delivered in the same period. 

(3)	 We calculate cost per billable test delivered by dividing our cost of revenue in a period by the number of billable tests delivered in the same period.

27

(1)

(2)

(3)



Revenue

Revenue decreased $122.2 million, or 54%, from $227.9 million in the three months ended September 30, 2021 to $105.7 million in the three 
months ended September 30, 2022, and decreased $189.6 million, or 26%, from $740.9 million in the nine months ended September 30, 2021 to $551.3 
million in the nine months ended September 30, 2022. The decreases in revenue between periods were primarily due to decreases in the number of billable 
tests delivered, primarily related to decreased orders for our COVID-19 tests. 

The average price of the billable tests we delivered increased from $105 in the three months ended September 30, 2021 to $111 in the three months 
ended September 30, 2022, and increased from $99 in the nine months ended September 30, 2021 to $100 in the nine months ended September 30, 2022. 
The change in average price between periods was due to the mix of tests delivered and the mix of customers ordering tests in these periods, who may order 
tests at different rates depending on the arrangements we have negotiated with them.

Revenue from non-U.S. sources decreased $43,000, or 1%, from $4.2 million in the three months ended September 30, 2021 to $4.1 million in the 
three months ended September 30, 2022, and increased $634,000, or 6%, from $9.8 million in nine months ended September 30, 2021 to $10.5 million in 
the nine months ended September 30, 2022. The changes in revenue from non-U.S. sources between periods were due to timing of sales of core genetic 
testing services to customers in China and other non-US countries.

The number of billable tests we delivered decreased 1.2 million, from 2.2 million in the three months ended September 30, 2021 to 952,000 in the 
three months ended September 30, 2022, and decreased 2.0 million, from 7.5 million in the nine months ended September 30, 2021 to 5.5 million in the 
nine months ended September 30, 2022. The decrease was primarily attributable to the decrease of COVID-19 tests.

After aggregating customers that are under common control or affiliation, one customer contributed 13% and 21% of the Company’s revenue in the 
three and nine months ended September 30, 2022, respectively. Two customers contributed 31% and 11%, respectively, of the Company’s revenue for the 
three months ended September 30, 2021, and one customer contributed 26% of the Company’s revenue for the nine months ended September 30, 2021.

Cost of Revenue

Cost of revenue increased $16.1 million, or 37%, from $43.5 million in the three months ended September 30, 2021 to $59.6 million in the three 
months ended September 30, 2022. The increase was primarily due to increases of $15.5 million in personnel costs including equity-based compensation 
expense primarily from the acquisition of Inform Diagnostics, $4.3 million in depreciation expenses related to medical lab equipment purchased and 
depreciation expense from Inform Diagnostics, $2.3 million in allocated facility expenses, and $1.3 million in shipping and handling expense from Inform 
Diagnostics, and partially offset by decreases of $6.2 million in reagents and supplies, $1.3 million in consulting and outside labor costs, and $660,000 in 
external customer engagement platform expense related to decreased billable tests delivered

Cost of revenue increased $44.0 million, or 29%, from $153.4 million in the nine months ended September 30, 2021 to $197.4 million in the nine 
months ended September 30, 2022. The increase was primarily due to increases of $33.8 million in personnel costs including equity-based compensation 
expense primarily from Inform Diagnostics acquired in current year, $9.9 million in depreciation expenses related to medical lab equipment purchased and 
depreciation expense from Inform Diagnostics, $7.8 million in consulting and outside labor costs for production, $4.7 million in allocated facility expenses, 
and $1.6 million in shipping and handling expense from Inform Diagnostics, and partially offset by decreases of $12.2 million in reagent and supply 
expenses and $3.7 million in external customer engagement platform expense related to decreased billable tests delivered.

Cost per billable test delivered increased $43, or 215%, from $20 in the three months ended September 30, 2021 to $63 in the three months ended 
September 30, 2022, and increased $16, or 80%, from $20 in the nine months ended September 30, 2021 to $36 in the nine months ended September 30, 
2022. The increase in cost per billable tests was primarily due to the mix of tests we delivered in 2022 and different cost structure of Inform Diagnostics.
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Our gross profit decreased $138.3 million, from $184.4 million in the three months ended September 30, 2021 to $46.1 million in the three months 
ended September 30, 2022, and decreased $233.6 million, from $587.5 million in the nine months ended September 30, 2021 to $353.9 million in the nine 
months ended September 30, 2022. Our gross profit as a percentage of revenue, or gross margin, decreased from 80.9% to 43.6% between three months 
ended September 30, 2021 and 2022, and decreased from 79.3% to 64.2% between nine months ended September 30, 2021 and 2022, due to the decrease in 
revenue and increases in our cost per billable test and cost of revenue for reasons described above.

Research and Development

Research and development expenses increased $1.5 million, or 25%, from $6.0 million in the three months ended September 30, 2021 to $7.5 
million in the three months ended September 30, 2022. The increase was primarily due to increases of $2.0 million in personnel costs including equity-
based compensation expense related to increased headcount, and partially offset by a decrease of $604,000 in reagent and supply expenses related to 
decreased reagent usage for research.

Research and development expenses increased $3.6 million, or 22%, from $16.8 million in the nine months ended September 30, 2021 to $20.4 
million in the nine months ended September 30, 2022. The increase was primarily due to increases of $5.0 million in personnel costs including equity-
based compensation expense related to increased headcount, and partially offset by decreases of $1.1 million in reagent and supply expenses related to 
decreased reagent usage for research and $750,000 in donations to COVID-19 research fund and colorectal cancer research made in the prior period.

Selling and Marketing

Selling and marketing expenses increased $3.8 million, or 64% from $6.0 million in the three months ended September 30, 2021 to $9.9 million in 
the three months ended September 30, 2022. The increase was primarily due to increases of $2.5 million in personnel costs including equity-based 
compensation expense related to increased headcount, and $1.2 million in software expense from Inform Diagnostics.

Selling and marketing expenses increased $12.4 million, or 77% from $16.2 million in the nine months ended September 30, 2021 to $28.7 million 
in the nine months ended September 30, 2022. The increase was primarily due to increases of $7.9 million in personnel costs including equity-based 
compensation expense related to increased headcount, $2.3 million in software expense from Inform Diagnostics acquired in current year, $1.2 million in 
consulting and outside labor related to marketing projects in the current period, $775,000 in travel expense from Inform Diagnostics acquired in current 
year, and $587,000 in commission expense from Inform Diagnostics acquired in current year.

General and Administrative

General and administrative expenses increased $14.0 million, or 114% from $12.3 million in the three months ended September 30, 2021 to $26.3 
million in the three months ended September 30, 2022. The increase was primarily due to increases of $5.7 million in personnel costs including equity-
based compensation expense related to increased headcount, $5.2 million in additional provision for credit losses, $1.4 million related to allocated facility 
expense, $1.1 million in license and permit expense from Inform Diagnostics acquired in current year, $808,000 in legal and professional fees primarily 
related to general corporate matters, $798,000 in accounting fees related to financial statement and internal control audits, and $670,000 in depreciation 
expense from Inform Diagnostics acquired in current year and $604,000 in business insurance expenses, and partially offset by a decrease of $2.5 million in 
consulting cost related to the acquisition in the prior period.

General and administrative expenses increased $53.7 million, or 187% from $28.6 million in the nine months ended September 30, 2021 to $82.3 
million in the nine months ended September 30, 2022. The increase was primarily due to $20.7 million in additional provision for credit losses, increases of 
$15.0 million in personnel costs including equity-based compensation expense related to increased headcount, $4.1 million in acquisition related costs 
related to Inform Diagnostics acquired in current year, $3.8 million in legal and professional fees primarily related to general corporate matters, $2.4 
million related to allocated facility expense, $2.1 million in license and permit expense from Inform Diagnostics acquired in current year, $1.9 million in 
business insurance expense, $1.8 million in accounting fees related to financial statement and internal control audits, and $1.1 million in depreciation 
expense from Inform Diagnostics acquired in current year.

Amortization of Intangible Assets

Amortization of intangible assets represents amortization expenses on the intangible assets arising from the business combinations and a purchased 
patent. Amortization expenses were $2.0 million and $797,000 in the three months ended September 30, 2022 and 2021, respectively, and $4.5 million and 
$797,000 in the nine months ended September 30, 2022 and 2021, respectively.
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Restructuring Costs

Restructuring expenses represent one-time employee termination benefits provided to employees associated with an entity newly acquired that are 
involuntarily terminated. Expenses were $105,000 and zero in the three months ended September 30, 2022 and 2021, respectively, and $3.0 million and 
zero in the nine months ended September 30, 2022 and 2021, respectively.

Interest and Other Income, net

Net interest income was $1.5 million and $443,000 in the three months ended September 30, 2022 and 2021, respectively, and $2.3 million and $1.2 
million in the nine months ended September 30, 2022 and 2021, respectively. This interest income related to interest earned on various investments in 
marketable securities including realized and holding gain (loss) on marketable equity securities, net of interest expenses incurred for our notes payable and 
margin loan. 

Other income (expense) was not significant in the three or nine months ended September 30, 2022 and 2021, respectively. The primary components 
of other income (expense) were rental income net of rental expenses and foreign currency exchange gain (loss). 

Provision for Income Taxes

Provision for income taxes were $414,000 and $51.5 million for the three and nine months ended September 30, 2022, respectively, and $37.5 
million and $127.6 million for the three and nine months ended September 30, 2021, respectively. The effective tax rate was 24% for the three and nine 
months ended September 30, 2022, and 23% and 24% for the three and nine months ended September 30, 2021, respectively.

Net Loss Attributable to Noncontrolling Interest

Net loss attributable to noncontrolling interest represents net loss attributable to the minority shareholders from entities not wholly owned.

Liquidity and Capital Resources

Liquidity and Sources of Cash

We had $918.0 million and $935.5 million in cash, cash equivalents and marketable securities as of September 30, 2022 and December 31, 2021, 
respectively. Our marketable securities primarily consist of corporate bonds, municipal bonds, and U.S. government and U.S. agency debt securities, U.S. 
treasury bills, and Yankee debt securities as of September 30, 2022 and December 31, 2021.

Our primary uses of cash are to fund our operations as we continue to invest in and seek to grow our business. Cash used to fund operating expenses 
is impacted by the timing of our expense payments, as reflected in the changes in our outstanding accounts payable and accrued expenses. 

We believe our existing cash, cash equivalent, short-term marketable securities, along with cash from operations, will be sufficient to meet our 
anticipated cash requirements for at least the next 12 months. Cash provided by operations has significantly contributed to our ability to meet our liquidity 
needs, including paying for capital expenditures, and we anticipate that cash from our operations will continue to play a meaningful role in our ability to 
meet our liquidity requirements and pursue our business plans and strategies during the next 12 months and in the longer term. 

However, our expectations regarding the cash that may be provided by our operations and our cash needs in future periods could turn out to be 
wrong. For instance, cash provided by our operations has in the past experienced fluctuations from period to period, which we expect may continue in the 
future. These fluctuations can occur because of a variety of factors, including, among others, factors relating to the ongoing COVID-19 pandemic, 
including demand for our COVID-19 tests, the amount and timing of sales of billable tests, the prices we charge for our tests due to changes in product mix, 
customer mix, general price degradation for tests, funding of government programs from which we receive government funding, or other factors, the rate 
and timing of our billing and collections cycles and the timing and amount of our commitments and other payments. Moreover, even if our liquidity 
expectations are correct, we may still seek to raise additional capital through securities offerings, credit facilities or other debt financings, asset sales or 
collaborations or licensing arrangements.
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If we raise additional funds by issuing equity securities, our existing stockholders could experience substantial dilution. Additionally, any preferred 
stock we issue could provide for rights, preferences or privileges senior to those of our common stock, and our issuance of any additional equity securities, 
or the possibility of such an issuance, could cause the market price of our common stock to decline. The terms of any debt securities we issue or 
borrowings we incur, if available, could impose significant restrictions on our operations, such as limitations on our ability to incur additional debt or issue 
additional equity or other restrictions that could adversely affect our ability to conduct our business, and would result in increased fixed payment 
obligations. If we seek to sell assets or enter into collaborations or licensing arrangements to raise capital, we may be required to accept unfavorable terms 
or relinquish or license to a third party our rights to important or valuable technologies or tests we may otherwise seek to develop ourselves. Moreover, we 
may incur substantial costs in pursuing future capital, including investment banking, legal and accounting fees, printing and distribution expenses and other 
similar costs. Additional funding may not be available to us when needed, on acceptable terms or at all. If we are not able to secure funding if and when 
needed and on reasonable terms, we may be forced to delay, reduce the scope of or eliminate one or more sales and marketing initiatives, research and 
development programs or other growth plans or strategies. In addition, we may be forced to work with a partner on one or more aspects of our tests or 
market development programs or initiatives, which could lower the economic value to us of these tests, programs or initiatives. Any such outcome could 
significantly harm our business, performance and prospects.

Cash Flows

The following table summarizes our cash flows for each of the periods indicated:
 

  Nine Months Ended September 30,  
  2022     2021  
  (in thousands)  

Net cash provided by operating activities $ 220,313     $ 461,491  
Net cash used in investing activities $ (168,715 )   $ (406,289 )
Net cash (used in) provided by financing activities $ (47,548 )   $ 72,251  
 

Operating Activities

         Cash provided by operating activities in the nine months ended September 30, 2022 was $220.3 million. The difference between net income and cash 
provided by operating activities for the period was primarily due to the effects of $25.3 million in provision for credit losses, $22.9 million in the 
depreciation and amortization, $22.6 million in equity-based compensation expenses, $4.2 million in amortization of premium of marketable securities, 
$3.3 million in noncash lease expense, $1.1 million in unrecognized tax benefits, and partially offset by a negative impact of $4.9 million increased 
deferred tax assets. Cash used in operating activities decreased between periods primarily due to decreases of $32.3 million in accounts payable related to 
timing of payments, $12.9 million in accrued liabilities and other liabilities, $3.3 million in operating and finance lease liabilities, and partially offset by 
decreases of $24.2 million in trade accounts receivable due to timing of collections and $3.7 million in other current and long-term assets primarily 
reagents and supplies and prepaid expenses.

Cash provided by operating activities in the nine months ended September 30, 2021 was $461.5 million. The difference between net income and 
cash provided by operating activities for the period was primarily due to the effects of $10.9 million in equity-based compensation expenses and $7.5 
million in the depreciation and amortization. Cash provided by operating activities increased between periods primarily due to a decrease of $65.0 million 
in trade receivable due to timing of payments, an increase of $40.9 million in customer deposit due to payments received from customer in excess of their 
outstanding trade accounts receivable balances, partially offset by the negative impact of decreases of $35.4 million in income tax payable due to the 
estimated tax payments made during the current period, $18.7 million in contract liabilities due to the timing of payments, $9.0 million in accounts payable 
due to the timing of payments, and an increase of $2.1 million in other current and long-term assets related to additions in reagents and supplies.

Investing Activities

Cash used in investing activities in the nine months ended September 30, 2022 was $168.7 million, which primarily related to $257.3 million on 
purchase of marketable securities and $137.8 million payment related to acquisition of Inform Diagnostics, $15.0 million purchase of preferred stock of a 
privately held company, purchases of $14.1 million of fixed assets, and $10.0 million contingent consideration payment made in current period related to a 
business acquisition in 2021, and partially offset by proceeds of $133.4 million from sale of marketable securities and $131.7 million related to maturities 
of marketable securities. 

Cash used in investing activities in the nine months ended September 30, 2021 was $406.3 million, which primarily related to purchases of $523.9 
million of marketable securities, $61.9 million related to business acquisitions, and the purchase of $17.8 million of fixed assets consisting mainly of 
medical laboratory equipment and building construction, partially offset by proceeds of $155.8 million related to sales of marketable securities and $61.5 
million related to maturities of marketable securities.
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Financing Activities

Cash used in financing activities in the nine months ended September 30, 2022 was $47.5 million, which primarily related to $45.3 million 
repurchase of common stock and $1.5 million related to common stock withholding for employee tax obligations.

Cash provided by financing activities in the nine months ended September 30, 2021 was $72.3 million, which primarily represents net proceeds 
from that certain equity distribution agreement, dated as of November 20, 2020.

Stock Repurchase Program

In March 2022, our Board authorized a $250.0 million stock repurchase program. The stock repurchase program has no expiration from the date of 
authorization. Under the stock repurchase program, the Company may repurchase shares from time to time in the open market or in privately negotiated 
transactions.

During the three and nine months ended September 30, 2022, we repurchased approximately $34.7 million and $45.3 million, respectively, of our 
common stock under our stock repurchase programs. As of September 30, 2022, a total of approximately $204.7 million remained available for future 
repurchases of our common stock under our stock repurchase programs.

Critical Accounting Policies and Use of Estimates

There have been no material changes to our critical accounting policies or estimates from the information provided in Item 7, “Management’s 
Discussion and Analysis of Financial Condition and Results of Operations”, included in the 2021 Annual Report.

Recent Accounting Pronouncements

See Note 2, Summary of Significant Accounting Policies, to our condensed consolidated financial statements included in this report for information 
about recent accounting pronouncements. 

Off-Balance Sheet Arrangements

We did not have during the periods presented, and do not currently have, any off-balance sheet arrangements, as defined in the rules and regulations 
of the SEC, that have or are reasonably likely to have a current or future effect on our financial condition, changes in financial condition, revenue or 
expenses, results of operations, liquidity, capital expenditures or capital resources that is material to investors.

Item 3. Quantitative and Qualitative Disclosures About Market Risk.

Not required.

Item 4. Controls and Procedures.

Evaluation of Disclosure Controls and Procedures

Disclosure controls and procedures are controls and other procedures of a company that are designed to ensure that information required to be 
disclosed by the company in the reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported within the time 
periods specified in the SEC’s rules and forms. Disclosure controls and procedures include, without limitation, controls and procedures designed to ensure 
that information required to be disclosed by a company in the reports that it files or submits under the Exchange Act is accumulated and communicated to 
the company’s management, including its principal executive and principal financial officers, or persons performing similar functions, as appropriate to 
allow timely decisions regarding required disclosure. As required by Rule 13a-15(b) under the Exchange Act, our management, with the participation of 
our Chief Executive Officer and Chief Financial Officer, conducted an evaluation of the effectiveness of our disclosure controls and procedures as of 
September 30, 2022. Based on this evaluation, our Chief Executive Officer and Chief Financial Officer concluded that our disclosure controls and 
procedures were effective as of September 30, 2022.

Changes in Internal Control over Financial Reporting

There have not been any changes in our internal control (as required by Rule 13a-15(b) under the Exchange Act) over the financial reporting during 
the three months ended September 30, 2022 that have materially affected or are reasonably likely to materially affect our internal control over financial 
reporting. 
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Inherent Limitations on Disclosure Controls and Procedures and Internal Control over Financial Reporting

Management recognizes that any controls and procedures, no matter how well-designed and operated, can provide only reasonable assurance of 
achieving their objectives, and management necessarily applies its judgment in evaluating the benefits of possible controls and procedures relative to their 
costs. Because of these inherent limitations, our disclosure and internal controls may not prevent or detect all instances of fraud, misstatements or other 
control issues. In addition, projections of any evaluation of the effectiveness of disclosure or internal controls to future periods are subject to risks, 
including, among others, that controls may become inadequate because of changes in conditions or that the degree of compliance with policies or 
procedures may deteriorate.
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PART II—OTHER INFORMATION

Item 1. Legal Proceedings.

From time to time, we may be involved in legal proceedings arising in the ordinary course of our business. 

On September 20, 2022, the Company and two of its executive officers were named as defendants in a putative class action complaint filed in the 
U.S. District Court for the Central District of California (Case No. 2:22-cv-06764) on behalf of individuals who purchased or otherwise acquired the 
Company’s securities between March 22, 2019 and August 4, 2022. The Complaint asserts claims under Sections 10(b) and 20(a) of the Securities 
Exchange Act of 1934 based on allegations that the Company and certain of its executive officers made false and/or misleading statements and/or failed to 
disclose laboratory testing, billing for laboratory testing, and remuneration received or provided that purportedly violated the Anti-Kickback Statute and 
Stark Law, and purportedly are the subject of the CID discussed in Note 8, Debt, Commitments and Contingencies, of our condensed consolidated financial 
statements included in this report. The Complaint seeks recovery of unspecified damages, interest, costs, attorneys’ fees and other relief.

The Company denies Plaintiffs’ allegations and intends to vigorously defend this matter. However, given the preliminary stage of the lawsuit, the 
uncertainty of litigation, and the legal standards that must be met for success on the merits, the Company cannot predict the outcome at this time or 
estimate a reasonably possible loss or range of loss that may result from this action.

Regardless of outcome, litigation can have an adverse impact on us due to defense and settlement costs, diversion of management resources, 
negative publicity and reputational harm, among other factors.

Item 1A. Risk Factors.

Except as set forth below and in the Company’s Quarterly Report on form 10-Q for the quarter ended June 30, 2022 filed with the SEC on August 4, 
2022, there have been no material changes to the risk factors set forth in Part I, Item 1A of the 2021 Annual Report.

Fulgent Pharma Holdings’ therapeutic candidates are in early stages of development and may fail or suffer delays that materially and adversely affect 
their future commercial viability.  

Fulgent Pharma Holdings is early in its development efforts, with only one therapeutic candidate having entered clinical trials (FID-007). Generally, 
before obtaining marketing approval for the commercial distribution of therapeutic candidates, Fulgent Pharma Holdings must conduct preclinical tests and 
clinical trials to demonstrate sufficient safety and efficacy of its therapeutic candidates in patients. Failure can occur at any time during the development or 
clinical trial process and Fulgent Pharma's future clinical trial results may not be successful. As a result, we may not have, or we may deem it imprudent to 
use, additional financial resources to continue development of a therapeutic candidate if there are issues that delay or prevent marketing approval of, or 
ability to commercialize, Fulgent Pharma's therapeutic candidates, including:
  
• negative or inconclusive results from clinical trials, or the clinical trials of others for similar therapeutic candidates, leading to a decision or 

requirement to conduct additional preclinical testing or clinical trials or abandon a program;
• therapeutic-related side effects experienced by participants in its clinical trials or by individuals using drugs or other therapeutic products similar to its 

therapeutic candidates;
• delays in submitting investigational new drug applications, or INDs, or comparable foreign clinical trial applications or delays or failure in obtaining 

the necessary approvals from regulators to commence a clinical trial, or a suspension or termination of a clinical trial once commenced;
• conditions imposed by the FDA or comparable foreign authorities regarding the scope or design of its clinical trials;
• delays in enrolling research subjects or high drop-out rates of research subjects enrolled in clinical trials;
• delays or difficulties in its clinical trials due to quarantines or other restrictions resulting from the COVID-19 pandemic or other public health 

emergencies;
• unfavorable FDA or other regulatory agency inspection and review of a clinical trial site or the manufacturing location(s) for a therapeutic candidate;
• inadequate supply or quality of therapeutic candidate clinical material or other raw materials or supplies necessary for the conduct of our clinical 

trials;
• failure of its third-party contractors or investigators to comply with regulatory requirements or otherwise meet their contractual obligations in a timely 

manner, or at all;
• delays and changes in regulatory requirements, policy and guidelines, including the imposition of additional regulatory oversight for human clinical 

testing generally or with respect to its technology in particular; or
• varying interpretations of data by the FDA and similar foreign regulatory agencies.
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 The therapeutic candidates Fulgent Pharma Holdings pursues or has pursued may not demonstrate the necessary safety or efficacy requirements for 
marketing approval. Further, a clinical trial may be suspended or terminated by the company, the institutional review boards, or IRBs, of the institutions in 
which such trials are being conducted, the Data Safety Monitoring Board, or DSMB, for such trial or by the FDA or other regulatory authorities due to a 
number of factors, including failure to conduct the clinical trial in accordance with regulatory requirements or our clinical protocols, inspection of the 
clinical trial operations or trial site by the FDA or other regulatory authorities resulting in the imposition of a clinical hold, unforeseen safety issues or 
adverse side effects, failure to demonstrate a benefit from using an investigational drug, changes in governmental regulations, administrative actions or lack 
of adequate funding to continue the clinical trial. Clinical holds may be placed prior to a clinical trial even beginning, in order to address potential safety 
and risk concerns of regulatory authorities, and partial or complete clinical holds can be imposed at any time during a trial. Furthermore, while Fulgent 
Pharma Holdings performs certain similar functions internally, we expect it to rely on contract research organizations, or CROs, and clinical trial sites to 
ensure proper and timely conduct of our clinical trials and while we expect it to enter into agreements governing those CROs’ committed activities we and 
Fulgent Pharma Holdings have limited influence over their actual performance.

If there are delays in the completion of, or termination of, any clinical trial of therapeutic candidates, the commercial prospects of those therapeutic 
candidates may be harmed. In addition, any delays in completing clinical trials will increase costs, slow down product development and approval processes, 
and jeopardize the ability to commence product sales and generate revenue. Any of these occurrences may materially and adversely affect our or Fulgent 
Pharma Holdings' business, financial condition, results of operations and prospects. In addition, many of the factors that cause, or lead to, a delay in the 
commencement or completion of clinical trials may also ultimately lead to the denial of marketing approval of therapeutic candidates.

  
Any therapeutic product candidate that Fulgent Pharma Holdings may attempt to develop, manufacture or market in the United States will be subject 
to extensive regulation by the FDA, including regulations relating to development, preclinical testing, performance of clinical trials, manufacturing 
and post-approval commercialization. Preclinical testing, clinical trials and manufacturing, among other activities, will be subjected to an extensive 
review process before a new therapeutic product may be sold in the United States. Satisfaction of these and other regulatory requirements is costly, time 
consuming, uncertain and subject to unanticipated delays. The time required to obtain FDA approval, and any other required approvals for 
pharmaceutical products, including any accelerated approval, is unpredictable but typically requires years to several years and may never be obtained.

 Any product that Fulgent Pharma Holdings may wish to develop, manufacture or market in countries other than the United States will also be 
subject to numerous foreign regulatory requirements governing the conduct of clinical trials, manufacturing and marketing, pricing and third-party 
reimbursement among other things in such countries. The foreign marketing approval process includes all of the risks and uncertainties associated with 
FDA approval described above as well as risks attributable to the satisfaction of local regulations in such foreign jurisdictions.

In particular, obtaining marketing approval for pharmaceutical products requires the submission of extensive preclinical and clinical data and 
supporting information to regulatory authorities for each therapeutic indication to establish the product candidate’s safety and efficacy. Securing marketing 
approval also typically requires the submission of information about the product manufacturing process, and in many cases the inspection of 
manufacturing, processing, and packaging facilities by the regulatory authorities. Our product candidates may not be effective, may be only moderately 
effective or may prove to have undesirable or unintended side effects, toxicities or other characteristics that may preclude our obtaining marketing approval 
or prevent or limit commercial use, or there may be deficiencies in manufacturing compliance by Fulgent Pharma Holdings or by its contract 
manufacturing organizations that could result in the candidate not being approved. Moreover, neither we nor Fulgent Pharma Holdings have obtained 
marketing approval for any therapeutic candidate in any jurisdiction and it is possible that none of our existing therapeutic candidates or any therapeutic 
candidates we may seek to develop in the future will ever obtain marketing approval.

Therapeutic candidates could fail to receive, or could be delayed in receiving, marketing approval for many reasons, including any one or more of 
the following:

• the FDA, European Medicines Agency, or EMA, or comparable foreign regulatory authorities may disagree with the design or implementation of 
clinical trials;

• Fulgent Pharma Holdings may be unable to demonstrate to the satisfaction of the FDA, EMA or comparable foreign regulatory authorities that a 
product candidate is safe and effective for its proposed indication(s) for use;

• the results of clinical trials may not meet the level of statistical significance required by the FDA, EMA or comparable foreign regulatory authorities 
for marketing approval;

• Fulgent Pharma Holdings may be unable to demonstrate that a product candidate’s clinical and other benefits outweigh its safety risks;
• the FDA, EMA or comparable foreign regulatory authorities may disagree with our interpretation of data from preclinical studies or clinical trials;
• the data collected from clinical trials of product candidates may not be sufficient to support the submission of an application to obtain marketing 

approval in the United States or elsewhere;
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• upon review of clinical trial sites and data, the FDA or comparable foreign regulatory authorities may find record keeping or the record keeping of 
clinical trial sites to be inadequate or may identify other deficiencies related to the trials;

• the manufacturing processes or facilities of third-party manufacturers with which we or Fulgent Pharma Holdings contract for clinical and commercial 
supplies may fail to meet the requirements of the FDA, EMA or comparable foreign regulatory authorities; or    

• the medical standard of care or the approval policies or regulations of the FDA, EMA or comparable foreign regulatory authorities may significantly 
change in a manner that renders our clinical data insufficient for approval.

 It is possible that none of the therapeutic candidates we or Fulgent Pharma Holdings may develop will obtain the marketing approvals necessary for 
us or our collaborators to sell the products either in the United States or any other country. Furthermore, approval by the FDA of a therapeutic product does 
not assure approval by regulatory authorities outside the United States or vice versa. Even if approval for a therapeutic product is obtained, such approval 
may be subject to limitations on the indicated uses or appropriate patient population that could result in a significantly reduced potential market size for the 
product.

 
Fulgent Pharma Holdings expects to utilize the FDA’s Section 505(b)(2) pathway for most of its product candidates developed using its nano-drug 
delivery platform technology, and if that pathway is not available, the development of such product candidates will likely take significantly longer, cost 
significantly more and entail significantly greater complexity and risk than currently anticipated, and, in any case, may not be successful.

Fulgent Pharma Holdings intends to develop and seek approval for its product candidates developed using its nano-drug delivery platform 
technology, including FID-007 and other candidates it may develop, pursuant to the FDA’s 505(b)(2) pathway. If the FDA determines that it may not use 
this regulatory pathway, then it would need to seek regulatory approval via a “full” or “stand-alone” new drug application, or NDA, under Section 505(b)
(1) of the Federal Food, Drug, and Cosmetic Act, or FDCA. This would require Fulgent Pharma Holdings to conduct additional clinical trials, provide 
additional safety and efficacy data and other information, and meet additional standards for regulatory approval, including possibly nonclinical data. If this 
were to occur, the time and financial resources required to obtain FDA approval, as well as the development complexity and risk associated with these 
programs, would likely substantially increase, which could have a material adverse effect on our business and financial condition.

The Drug Price Competition and Patent Term Restoration Act of 1984, informally known as the Hatch-Waxman Act, added Section 505(b)(2) to the 
FDCA. Section 505(b)(2) permits the filing of an NDA where at least some of the information required for approval comes from studies and information 
that were not conducted by or for the applicant and for which the applicant has not obtained a right of reference. Section 505(b)(2), if applicable to Fulgent 
Pharma Holdings under the FDCA, would allow an NDA it submits to the FDA to rely in part on data in the public domain or the FDA’s prior conclusions 
regarding the safety and effectiveness of approved compounds, which could expedite the development program for FID-007, its lead product candidate.

Notwithstanding the approval of an increasing number of products by the FDA under Section 505(b)(2) over the last few years, certain brand-name 
pharmaceutical companies and others have objected to the FDA’s interpretation of Section 505(b)(2). If the FDA’s interpretation of Section 505(b)(2) is 
successfully challenged, or Congress were to amend the statute to alter the currently available regulatory pathway, the FDA may change its 505(b)(2) 
policies and practices, which could delay or even prevent the FDA from approving any NDA Fulgent Pharma Holdings submits under Section 505(b)(2). In 
addition, the pharmaceutical industry is highly competitive, and Section 505(b)(2) NDAs are subject to special requirements designed to protect the patent 
rights of sponsors of previously approved drugs referenced in a Section 505(b)(2) NDA. Even if Fulgent Pharma Holdings is able to utilize the Section 
505(b)(2) regulatory pathway for one or more of its candidates, there is no guarantee this would ultimately lead to faster product development or earlier 
approval.

Moreover, any delay resulting from Fulgent Pharma Holdings’ inability to pursue the FDA's 505(b)(2) pathway could result in new competitive 
products reaching the market more quickly than its product candidates, which may have a material adverse impact on its competitive position and 
prospects. Even if Fulgent Pharma Holdings is allowed to pursue the FDA's 505(b)(2) pathway, we cannot assure you that its product candidates will 
receive the requisite approvals for commercialization.
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Item 2. Unregistered Sales of Equity Securities and Use of Proceeds.

	 On November 7, 2022, we completed the Pharma Merger pursuant to which the Company paid an aggregate of approximately $100 million in 
exchange for all of the outstanding equity interests of Fulgent Pharma Holdings, comprised of approximately $43.3 million in cash and approximately 
$30.7 million in shares of our common stock, or the Stock Consideration. The Stock Consideration (or 786,987 shares of common stock) was issued in 
reliance upon an exemption from registration afforded by Section 4(a)(2) promulgated under the Securities Act of 1933, as amended.

Use of Proceeds from Registered Securities

To date, we have used $43.9 million of the net proceeds from sales of our common stock, of which, $4.5 million was used for contributions to FF 
Gene Biotech prior to the FF Gene Biotech acquisition and $39.4 million was used to fund the Company’s operations. All other net proceeds from sales of 
our common stock are invested in investment-grade and interest-bearing securities, such as corporate bonds, municipal bonds, and U.S. government and 
U.S. agency debt securities. There has been no material change in the planned use of proceeds from the sales of our common stock from that described in 
the Prospectus.

Information on Share Repurchases

The number of shares of common stock repurchased by the Company during the nine months ended September 30, 2022 and the average price paid 
per share are as follows:

 

Period   (a) Total Number of 
Shares Purchased     (b) Average Price 

Paid Per Share (1)    

(c) Total Number of 
Shares Purchased As 

Part of Publicly 
Announced Plans or 

Programs

   

(d) Maximum Dollar 
Value that May Yet 

Be Purchased Under 
the Plans or 

Programs

 

May 2022 (5/1/2022 - 5/31/2022)     30,000     $ 49.56       30,000     $ 248,515,000  
June 2022 (6/1/2022 - 6/30/2022)     185,000     $ 48.97       185,000     $ 239,429,000  
August 2022 (8/1/2022 - 8/31/2022)     247,000     $ 47.68       247,000     $ 227,657,000  
September 2022 (9/1/2022 - 9/30/2022)     533,000     $ 43.04       533,000     $ 204,752,000  
Total     995,000             995,000        

(1) Includes commissions for the shares repurchased under the stock repurchase program.

 

Item 5. Other Information

Committee Composition

On November 1, 2022, the board of directors of the Company appointed Dr. Michael Nohaile as the chair of the audit committee, and reconstituted 
its committees as set indicated in the chart below:

 
Director   Audit   Compensation   Nominating & Governance

Linda Marsh   X   Chair   X
Michael Nohaile   Chair   X   X

Fulgent Pharma Acquisition

As described in Note 17, Subsequent Events, of our condensed consolidated financial statements included in this report (which is hereby 
incorporated into this item by reference), on November 7, 2022, we completed the acquisition of Fulgent Pharma Holdings. The Pharma Merger Agreement 
contained representations, warranties and covenants by the parties customary for a transaction of this nature. Breaches of representations and warranties are 
subject to customary indemnification provisions. 

A special committee comprised of independent members of Fulgent Genetics’ board of directors was established to review this transaction. In 
consultation with its independent financial and legal advisors, the special committee recommended the board of directors approve the Fulgent Pharma 
acquisition. The special committee was advised by First Principles Advisory Group and, Cooley 
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LLP.  Fulgent Genetics was represented in the transaction by Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., and Procopio, Cory, Hargreaves & 
Savitch LLP acted as legal counsel to Fulgent Pharma. 

The descriptions of the Pharma Merger, the Pharma Merger Agreement and the assumed restricted stock unit agreements are quailed in their entirety 
by the full text of the Form of Notice of Restricted Stock Unit Award and Restricted Stock Unit Agreement under the Fulgent Pharma Holdings, Inc. 2022 
Omnibus Incentive Plan and Pharma Merger Agreement attached to this Quarterly Report as Exhibits 10.2 and 10.3, respectively. 

Item 6. Exhibits.

The information required by this Item 6 is set forth on the Exhibit Index that immediately precedes the signature page to this report and is 
incorporated herein by reference.
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EXHIBIT INDEX
 

      Incorporated by Reference
Exhibit No. Exhibit Title Filed with this 

Form 10-Q
Form

 
Form No.

 
Date Filed

               
3.1 Certificate of Incorporation of the registrant, dated May 13, 2016.   10-Q   001-37894   8/14/2017
               

3.1.1 Certificate of Amendment to Certificate of Incorporation of the registrant, dated August 2, 2016.   10-Q   001-37894   8/14/2017
               

3.1.2 Certificate of Amendment to Certificate of Incorporation of the registrant, dated May 17, 2017.   10-Q   001-37894   8/14/2017
               

3.2 Bylaws of the registrant.   S-1/A   333-213469   9/26/2016
               

10.1# Amended and Restated Non-Employee Director Compensation Policy, dated as of August 1, 2022. X          
               

10.2# Form of Notice of Restricted Stock Unit Award and Restricted Stock Unit Agreement under the Fulgent 
Pharma Holdings, Inc. 2022 Omnibus Incentive Plan

X  

 

 

 

 

               

10.3^ Agreement and Plan of Merger, by and among Fulgent Genetics, FG Merger Sub, Inc., Fulgent Pharma 
Holdings, Inc. and solely for purposes of Section 2.4, Section 5.5, Article VI, Section 7.8 and Section 
7.14, those company stockholders set forth on the signature page thereto, dated November 7, 2022

X  

 

 

 

 

               

31.1 Certification of Principal Executive Officer pursuant to Rules 13a-14(a) and 15d-14(a) under the 
Securities Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 
2002.

X  

 

 

 

 

               

31.2 Certification of Principal Financial Officer pursuant to Rules 13a-14(a) and 15d-14(a) under the 
Securities Exchange Act of 1934, as adopted pursuant to Section 302 of the Sarbanes-Oxley Act of 
2002.

X  

 

 

 

 

               

32.1* Certification of Principal Executive Officer and Principal Financial Officer pursuant to 18 U.S.C. 
Section 1350, as adopted pursuant to Section 906 of the Sarbanes-Oxley Act of 2002.

X  
 

 
 

 

               

101.INS Inline XBRL Instance Document – the instance document does not appear in the Interactive Data File 
because XBRL tags are embedded within the Inline XBRL document.

X      
 

 

               

101.SCH Inline XBRL Taxonomy Extension Schema Document X          
               

101.CAL Inline XBRL Taxonomy Extension Calculation Linkbase Document X          
               

101.DEF Inline XBRL Taxonomy Extension Definition Linkbase Document X          
               

101.LAB Inline XBRL Taxonomy Extension Label Linkbase Document X          
               

101.PRE Inline XBRL Taxonomy Extension Presentation Linkbase Document X          
               

104 Cover Page Interactive Data File (embedded within the Inline XBRL document) X          
 
*      Furnished herewith. 
^      Certain exhibits and schedules have been omitted pursuant to Item 601(a)(5) of Regulation S-K. The Company hereby undertakes to furnish supplementally a copy of any omitted exhibit or 
schedule upon request by the SEC.
#      Management Compensation Plan or Arrangement.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the 
undersigned thereunto duly authorized.
 
      FULGENT GENETICS, INC.
           
Date: November 7, 2022    By: /s/ Ming Hsieh

         Ming Hsieh

        
Chief Executive Officer

(principal executive officer)
          
Date: November 7, 2022    By: /s/ Paul Kim

         Paul Kim

        
Chief Financial Officer

(principal financial and accounting officer)
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Exhibit 10.1
 

FULGENT GENETICS, INC.
AMENDED AND RESTATED

DIRECTOR COMPENSATION PROGRAM

This Amended and Restated Director Compensation Program (this “Program”) sets forth the compensation payable to directors of Fulgent Genetics, Inc., a 
Delaware corporation (the “Company”), as consideration for their service as directors of the Company.  This Program does not constitute a legally binding 
contract or arrangement and may be changed or rescinded at any time upon the approval of the Company’s Board of Directors (the “Board”).

A.	 Cash Compensation and Reimbursement.

1.	 Each director of the Company (each, a “Director”) shall receive reimbursement in cash for his or her reasonable out-of-pocket costs and 
travel expenses incurred in connection with attendance at meetings of the Board and the committees of the Board (the “Committees”) of which such 
Director is a member, which reimbursement shall be paid by the Company within thirty (30) days after the Company’s receipt of a Director’s request for 
reimbursement and reasonable evidence of such costs and expenses

2.	 Each Director that is not an employee of the Company or any of its affiliates (each, a “Non-Employee Director”) shall receive the following 
annual cash retainer fees (collectively, the “Cash Retainer Fees”) based on his or her service as a Director, Chair of a Committee and/or member of a 
Committee:

       
         Cash Retainer 

Fee Amount(1)
Annual Director Cash Retainer Fee:         
Each Non-Employee Director    $ 70,000
           
Annual Committee Chair Cash Retainer Fees:(2)         
Audit Committee Chair    $ 15,000
Compensation Committee Chair    $ 10,000
Nominating Committee Chair    $ 6,000
           
Annual Committee Member Cash Retainer Fees:(2)         
Audit Committee Member    $ 7,500
Compensation Committee Member    $ 5,000
Nominating Committee Member    $ 3,000

____________
(1)	 Directors, Committee Chairs and Committee members receive pro-rated amounts of all applicable Cash Retainer Fees for any 

partial year of service in any such position.

(2)	 Cash Retainer Fees for Committee Chair and Committee member positions are in addition to the Cash Retainer Fee for service as 
a Director.

All Cash Retainer Fees earned by a Non-Employee Director for service as a director during a fiscal year shall be paid by the Company bi-annually, within 
thirty (30) days after the end of the second and fourth fiscal quarters of such fiscal year.

B.	 Equity Compensation.

1.	 Subject to the approval of the administrator under the applicable Plan (as defined below), on the date of his or her election or appointment 
as a Director, each Non-Employee Director shall be granted the following equity award or awards (such award or awards, the “Initial Award”):  (i) a non-
qualified stock option award (“Option”) to acquire up to a number of shares of the Company’s common stock equal to the applicable Available Amount (as 

 



Exhibit 10.1
defined below); (ii) a restricted stock unit award (“RSU”) relating to a number of shares of the Company’s common stock equal to the product obtained by 
multiplying (a) the applicable Available Amount, by (b) 0.4; or (iii) a non-qualified stock option award and a restricted stock unit award to acquire or 
relating to, as applicable, a number of shares of the Company’s common stock such that the sum of (a) the number of shares of the Company’s common 
stock subject to the non-qualified stock option award, and (b) the quotient obtained by dividing (1) the number of shares of the Company’s common stock 
subject to the restricted stock unit award, by (2) 0.4, is equal to the applicable Available Amount.  

2.	 Subject to the approval of the administrator under the applicable Plan, on the date of each Annual Meeting of the Stockholders of the 
Company, each Non-Employee Director that is serving as such immediately prior to and immediately after the applicable Annual Meeting of the 
Stockholders shall be granted the following equity award or awards (such award or awards, the “Annual Award”):  (i) an Option to acquire up to a number 
of shares of the Company’s common stock equal to the applicable Available Amount; (ii) a RSU award relating to a number of shares of the Company’s 
common stock equal to the product obtained by multiplying (a) the applicable Available Amount, by (b) 0.4; or (iii) a non-qualified stock option award and 
a restricted stock unit award to acquire or relating to, as applicable, a number of shares of the Company’s common stock such that the sum of (a) the 
number of shares of the Company’s common stock subject to the non-qualified stock option award, and (b) the quotient obtained by dividing (1) the 
number of shares of the Company’s common stock subject to the restricted stock unit award, by (2) 0.4, is equal to the applicable Available Amount.

3.	 In addition to the Initial Award and the Annual Award, directors shall be eligible to receive such additional equity awards in such amounts 
and on such dates and subject to such terms as the Board and/or any appropriate Committees may approve.

4.	 For purposes of this Program, the “Available Amount” for all Initial Awards and Annual Awards shall be as follows:

     
      Available Amount
Initial Award    20,000

Annual Award
  

9,000 
 

 

5.	 All Initial Awards and Annual Awards (referred to collectively as the “Awards”) shall be granted under and subject to the Company’s 2016 
Omnibus Incentive Plan or such other comparable equity incentive plan of the Company that is then in effect (such applicable plan, the “Plan”) and shall be 
subject to the following terms:  (i) each Award that is a non-qualified stock option shall expire after 10 years; (ii) each Initial Award shall commence 
vesting on the date of the appointment or election of the applicable Non-Employee Director, and each Annual Award shall commence vesting on the date of 
the applicable Annual Meeting of Stockholders of the Company; (iii) each Award shall vest as follows:  one-quarter of the total shares of the Company’s 
common stock subject to the Award shall vest one year after the vesting commencement date of the Award and 1/16th of the total shares of the Company’s 
common stock subject to the Award shall vest at the end of every three-month period thereafter, subject to the applicable Non-Employee Director’s 
continued service for the Company on each such vesting date; and (iii) each Award shall be subject to all other terms set forth in the applicable form of 
award agreement under the Plan that has been approved by the Board.

 



Exhibit 10.2

FULGENT PHARMA HOLDINGS, INC. 2022 OMNIBUS INCENTIVE PLAN

NOTICE OF RESTRICTED STOCK UNIT AWARD
  

You (the “Grantee”) have been granted an award of Restricted Stock Units (the “Award”), subject to the terms and conditions of this Notice of 
Restricted Stock Unit Award (the “Notice”), the Fulgent Pharma Holdings, Inc. 2022 Omnibus Incentive Plan, as amended from time to time (the “Plan”) 
and the Restricted Stock Unit Agreement (the “Agreement”) attached hereto, as follows. Unless otherwise provided herein, the terms in this Notice shall 
have the same meaning as those defined in the Plan.
  

Name of Participant:

Date of Award:

Total Number of Restricted Stock Units Awarded (the "Units"):

Vesting Commencement Date:

Vesting Schedule:

Subject to the Grantee’s Continuous Service and other limitations set forth in this Notice, the Agreement and the Plan, the Units will “vest” in 
accordance with the following schedule (the “Vesting Schedule”):

Each Award shall vest as follows: one-quarter of the shares of the Company’s common stock subject to the Award shall vest one year after the 
vesting commencement date of the Award and 1/16 of the shares of the Company’s common stock subject to the Award shall vest at the end of every three-
month period thereafter, subject to the Grantee’s continued service for the Company on each such vesting date. In the event of the Grantee’s change in 
status from Employee to Consultant or Director, the determination of whether such change in status results in a termination of Continuous Service will be 
determined in accordance with Section 409A of the Code.

For purposes of this Notice and the Agreement, the term “vest” shall mean, with respect to any Units, that such Units are no longer subject to 
forfeiture to the Company. If the Grantee would become vested in a fraction of a Unit, such Unit shall not vest until the Grantee becomes vested in the 
entire Unit.

Notwithstanding the foregoing, in the event of a Change in Control, while the Grantee is an Employee, Consultant or Director of the Company or 
an Affiliate, the vesting requirements applicable to the Award shall remain in full force and affect. For the sake of clarity, in the event of a Change in 
Control, the vesting requirements applicable to the Award shall not lapse, and any performance goals relevant to such Award shall remain in full force and 
effect, in accordance with Section 11 of the Plan. 

Upon the date the Grantee’s Continuous Service is terminated by the Company or a Related Entity without Cause, excluding death or termination 
by the Company or a Related Entity due to the Grantee’s Disability, the Units that would have vested on the vesting date next following the date of such 
termination of Continuous Service shall immediately become vested as of the date of such termination of Continuous Service, and all remaining unvested 
Units held by the Grantee shall be forfeited to the Company. Vesting shall cease upon the date the Grantee terminates Continuous Service for any other 
reason, excluding death or termination by the Company or a Related Entity due to the Grantee’s Disability, and any unvested Units held by the Grantee 
immediately upon such termination of the Grantee’s Continuous Service shall be forfeited to the Company.  For purposes of this Agreement “Cause” shall 
have the same meaning as defined in a then-effective written agreement between Grantee and the Company or an Affiliate, or in the absence of such a then-
effective written agreement and definition, in the determination of the Administrator, Grantee’s: (i) performance of any act of failure to perform any act in 
bad faith and to the detriment of the Company or a Related Entity; (ii) dishonesty, intentional misconduct or material breach of any agreement with the 
Company or a Related Entity; or (iii) commission of a crime involving dishonesty, breach of trust, or physical or emotional harm to any person.
 



 

If the Grantee’s Continuous Service terminates due to the Grantee’s death or termination by the Company or a Related Entity due to the Grantee’s 
Disability, all remaining unvested Units shall immediately become vested as of the date of such termination of Continuous Service.

 

IN WITNESS WHEREOF, the Company and the Grantee have executed this Notice and agree that the Award is to be governed by the terms and 
conditions of this Notice, the Plan, and the Agreement.
  

     
Fulgent Pharma Holdings, Inc.,
a Delaware corporation
  
  
  

  

By:      
Title:      
Date:      

THE GRANTEE ACKNOWLEDGES AND AGREES THAT THE UNITS SHALL VEST, IF AT ALL, ONLY DURING THE PERIOD OF THE 
GRANTEE’S CONTINUOUS SERVICE OR AS OTHERWISE SPECIFICALLY PROVIDED HEREIN (NOT THROUGH THE ACT OF BEING 
HIRED, BEING GRANTED THIS AWARD OR ACQUIRING SHARES HEREUNDER). THE GRANTEE FURTHER ACKNOWLEDGES AND
AGREES THAT NOTHING IN THIS NOTICE, THE AGREEMENT, NOR IN THE PLAN, SHALL CONFER UPON THE GRANTEE ANY RIGHT 
WITH RESPECT TO CONTINUATION OF THE GRANTEE’S CONTINUOUS SERVICE, NOR SHALL IT INTERFERE IN ANY WAY WITH THE 
GRANTEE’S RIGHT OR THE COMPANY’S RIGHT TO TERMINATE THE GRANTEE’S CONTINUOUS SERVICE AT ANY TIME, WITH OR 
WITHOUT CAUSE, AND WITH OR WITHOUT NOTICE. THE GRANTEE ACKNOWLEDGES THAT UNLESS THE GRANTEE HAS A WRITTEN 
EMPLOYMENT AGREEMENT WITH THE COMPANY TO THE CONTRARY, THE GRANTEE’S STATUS IS AT WILL.
  
  

Grantee Acknowledges and Agrees:

The Grantee acknowledges receipt of a copy of the Plan and the Agreement and represents that he or she is familiar with the terms and provisions 
thereof, and hereby accepts the Award subject to all of the terms and provisions hereof and thereof. The Grantee has reviewed this Notice, the Agreement 
and the Plan in their entirety, has had an opportunity to obtain the advice of counsel prior to executing this Notice and fully understands all provisions of 
this Notice, the Agreement and the Plan. The Grantee further agrees and acknowledges that this Award is a non-elective arrangement pursuant to Section 
409A of the Code.  The Grantee hereby agrees that all questions of interpretation and administration relating to this Notice, the Plan and the Agreement 
shall be resolved by the Administrator in accordance with Section 8 of the Agreement. The Grantee further agrees to the venue selection in accordance with 
Section 9 of the Agreement. The Grantee further agrees to notify the Company upon any change in his or her residence address indicated in this Notice.
 
Dated:  	 	 	 	 	 	 	 Signed:  	 	 	 	
 

FULGENT PHARMA HOLDINGS, INC. 2022 OMNIBUS INCENTIVE PLAN

RESTRICTED STOCK UNIT AGREEMENT

1. Issuance of Units. Fulgent Pharma Holdings, Inc., a Delaware corporation (the “Company”), hereby issues to the Grantee (the “Grantee”) named 
in the Notice of Restricted Stock Unit Award (the “Notice”) an award (the 
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“Award”) of the Total Number of Restricted Stock Units Awarded set forth in the Notice (the “Units”), subject to the Notice, this Restricted Stock Unit 
Agreement (the “Agreement”) and the terms and provisions of the Company’s 2022 Omnibus Incentive Plan, as amended from time to time (the “Plan”), 
which is incorporated herein by reference. Unless otherwise provided herein, the terms in this Agreement shall have the same meaning as those defined in 
the Plan.

2. Transfer Restrictions. The Units may not be transferred in any manner other than by will or by the laws of descent and distribution.

3. Conversion of Units and Issuance of Shares.

(a) General. Subject to Section 3(b), one share of Common Stock shall be issuable for each Unit subject to the Award (the “Shares”) upon 
vesting. Immediately thereafter, or as soon as administratively feasible, the Company will transfer the appropriate number of Shares to the Grantee. Any 
fractional Unit remaining after the Award is fully vested shall be discarded and shall not be converted into a fractional Share. Notwithstanding the 
foregoing, the relevant number of Shares shall be issued no later than sixty (60) days following the date the Unit vests.  

(b) Delay of Issuance of Shares. The Company shall delay the issuance of any Shares under this Section 3 to the extent necessary to comply 
with Section 409A(a)(2)(B)(i) of the Code (relating to payments made to certain “specified employees” of certain publicly-traded companies); in such 
event, any Shares to which the Grantee would otherwise be entitled during the six (6) month period following the date of the Grantee’s termination of 
Continuous Service will be issuable on the first business day following the expiration of such six (6) month period.

4. Right to Shares and Dividends; Dividend Equivalents. The Grantee shall not have any right in, to or with respect to any of the Shares (including 
any voting rights or rights with respect to dividends paid on the Shares) issuable under the Award until the Award is settled by the issuance of such Shares 
to the Grantee.

5. Taxes.

(a) Tax Liability. The Grantee is ultimately liable and responsible for all taxes owed by the Grantee in connection with the Award, regardless of 
any action the Company or any Related Entity takes with respect to any tax withholding obligations that arise in connection with the Award. Neither the 
Company nor any Related Entity makes any representation or undertaking regarding the treatment of any tax withholding in connection with any aspect of 
the Award, including the grant, vesting, assignment, release or cancellation of the Units, the delivery of Shares, the subsequent sale of any Shares acquired 
upon vesting and the receipt of any dividends or dividend equivalents. The Company does not commit and is under no obligation to structure the Award to 
reduce or eliminate the Grantee’s tax liability.

(b) Payment of Withholding Taxes. Prior to any event in connection with the Award (e.g., vesting or issuance of Shares) that the Company 
determines may result in any tax withholding obligation, whether United States federal, state, local or non-U.S., including any social insurance, 
employment tax, payment on account or other tax-related obligation (the “Tax Withholding Obligation”), the Grantee must arrange for the satisfaction of 
the Tax Withholding Obligation in a manner acceptable to the Company.

(i) By Share Withholding. If permissible under Applicable Laws, the Grantee authorizes the Company to withhold from those Shares 
otherwise issuable to the Grantee the whole number of Shares sufficient to satisfy the applicable Tax Withholding Obligation (provided the amount 
withheld does not exceed the maximum statutory tax rate for an employee in the applicable jurisdictions or such lesser amount as is necessary to avoid 
adverse accounting treatment). The Grantee acknowledges that the withheld Shares may not be sufficient to satisfy the Grantee’s Tax Withholding 
Obligation. Accordingly, the Grantee agrees to pay to the Company or any Related Entity as soon as practicable, including through additional payroll 
withholding, any amount of the Tax Withholding Obligation that is not satisfied by the withholding of Shares described above.

(ii) By Sale of Shares. If permissible under Applicable Laws and approved by the Administrator, the Grantee may direct a brokerage 
firm determined acceptable to the Company for such purpose to sell on the Grantee’s behalf a whole number of Shares from those Shares issuable to the 
Grantee as the Company determines to be appropriate to generate cash proceeds sufficient to satisfy the applicable Tax Withholding Obligation. Such 
Shares will be sold on the day such Tax Withholding Obligation arises (e.g., the issuance date) or as soon thereafter as practicable. The Grantee will be 
responsible for all broker’s fees and other costs of sale, and the Grantee agrees to indemnify and hold the Company harmless from any losses, costs, 
damages, or expenses relating to any such sale. To 
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the extent the proceeds of such sale exceed the Grantee’s Tax Withholding Obligation, the Company agrees to pay such excess in cash to the Grantee. The 
Grantee acknowledges that the Company or its designee is under no obligation to arrange for such sale at any particular price, and that the proceeds of any 
such sale may not be sufficient to satisfy the Grantee’s Tax Withholding Obligation. Accordingly, the Grantee agrees to pay to the Company or any Related 
Entity as soon as practicable, including through additional payroll withholding, any amount of the Tax Withholding Obligation that is not satisfied by the 
sale of Shares described above.

(iii) By Check, Wire Transfer or Other Means. At any time not less than five (5) business days (or such fewer number of business days 
as determined by the Administrator) before any Tax Withholding Obligation arises (e.g., a vesting date), the Grantee may elect to satisfy the Grantee’s Tax 
Withholding Obligation by delivering to the Company an amount that the Company determines is sufficient to satisfy the Tax Withholding Obligation by 
(x) wire transfer to such account as the Company may direct, (y) delivery of a certified check payable to the Company, or (z) such other means as specified
from time to time by the Administrator.

Notwithstanding the foregoing, the Company or a Related Entity also may satisfy any Tax Withholding Obligation by offsetting any amounts (including, 
but not limited to, salary, bonus and severance payments) payable to the Grantee by the Company and/or a Related Entity. Furthermore, in the event of any 
determination that the Company has failed to withhold a sum sufficient to pay all withholding taxes due in connection with the Award, the Grantee agrees 
to pay the Company the amount of such deficiency in cash within five (5) days after receiving a written demand from the Company to do so, whether or not 
the Grantee is an employee of the Company at that time.

6. Entire Agreement; Governing Law. The Notice, the Plan and this Agreement constitute the entire agreement of the parties with respect to the 
subject matter hereof and supersede in their entirety all prior undertakings and agreements of the Company and the Grantee with respect to the subject 
matter hereof, and may not be amended or modified adversely to the Grantee’s interest except by means of a writing signed by the Company and the 
Grantee. Nothing in the Notice, the Plan and this Agreement (except as expressly provided therein) is intended to confer any rights or remedies on any 
persons other than the parties.  These agreements are to be construed in accordance with and governed by the internal laws of the State of Delaware without 
giving effect to any choice of law rule that would cause the application of the laws of any jurisdiction other than the internal laws of the State of Delaware 
to the rights and duties of the parties. Should any provision of the Notice or this Agreement be determined to be illegal or unenforceable, the other 
provisions shall nevertheless remain effective and shall remain enforceable.

7. Construction. The captions used in the Notice and this Agreement are inserted for convenience and shall not be deemed a part of the Award for 
construction or interpretation. Except when otherwise indicated by the context, the singular shall include the plural and the plural shall include the singular. 
Use of the term “or” is not intended to be exclusive, unless the context clearly requires otherwise.

8. Administration and Interpretation. Any question or dispute regarding the administration or interpretation of the Notice, the Plan or this Agreement 
shall be submitted by the Grantee or by the Company to the Administrator. The resolution of such question or dispute by the Administrator shall be final 
and binding on all persons.

9. Venue and Jurisdiction. The parties agree that any suit, action, or proceeding arising out of or relating to the Notice, the Plan or this Agreement 
shall be brought exclusively in the United States District Court for Delaware (or should such court lack jurisdiction to hear such action, suit or proceeding, 
in a Delaware state court) and that the parties shall submit to the jurisdiction of such court. The parties irrevocably waive, to the fullest extent permitted by 
law, any objection the party may have to the laying of venue for any such suit, action or proceeding brought in such court. If any one or more provisions of 
this Section 9 shall for any reason be held invalid or unenforceable, it is the specific intent of the parties that such provisions shall be modified to the 
minimum extent necessary to make it or its application valid and enforceable.

10. Notices. Any notice required or permitted hereunder shall be given in writing and shall be deemed effectively given upon personal delivery, upon 
deposit for delivery by an internationally recognized express mail courier service or upon deposit in the United States mail by certified mail (if the parties 
are within the United States), with postage and fees prepaid, addressed to the other party at its address as shown in these instruments, or to such other 
address as such party may designate in writing from time to time to the other party. 
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11. Amendment and Delay to Meet the Requirements of Section 409A. The Grantee acknowledges that the Company, in the exercise of its sole 
discretion and without the consent of the Grantee, may amend or modify this Agreement in any manner and delay the issuance of any Shares issuable 
pursuant to this Agreement to the minimum extent necessary to meet the requirements of Section 409A of the Code as amplified by any Treasury 
regulations or guidance from the Internal Revenue Service as the Company deems appropriate or advisable. Notwithstanding anything in this Agreement or 
the Plan to the contrary, to the extent the Award is determined to be subject to Section 409A of the Code and Shares will be issued pursuant to the Award on 
account of such a  Change in Control, a Change in Control shall be deemed not to have occurred for purposes of this Award unless such Change in Control 
also constitutes a change in the ownership or effective control of the Company or a change in the ownership of a substantial portion of the assets of the 
Company, as those terms are used in Section 409A of the Code. In addition, the Company makes no representation that the Award will comply with Section 
409A of the Code and makes no undertaking to prevent Section 409A of the Code from applying to the Award or to mitigate its effects on any deferrals or 
payments made in respect of the Units. The Grantee is encouraged to consult a tax adviser regarding the potential impact of Section 409A of the Code.

END OF AGREEMENT
 
 
 IF " DOCVARIABLE "SWDocIDLocation" 1" = "1" " DOCPROPERTY "SWDocID" 124385347v.2" "" 124385347v.2



Exhibit 10.3
AGREEMENT AND PLAN OF MERGER 


 

BY AND AMONG
 

FULGENT GENETICS, INC.,


 

FG MERGER SUB, INC.,


 

FULGENT PHARMA HOLDINGS, INC.,

 
AND 

 
THE STOCKHOLDERS SET FORTH HEREIN


	  	

 

NOVEMBER 7, 2022
 
 
 
 
 
 
 
 
 



 
TABLE OF CONTENTS

Page

ARTICLE I THE MERGER 1

1.1 Merger 1
1.2 Effective Time 2
1.3 Effects of the Merger 2
1.4 Closing 2
1.5 Closing Deliverables. 2
1.6 Certificate of Incorporation and Bylaws 3
1.7 Directors and Officers 3

ARTICLE II PURCHASE PRICE; EFFECT ON CAPITAL STOCK 4

2.1 Effect of the Merger on the Capital Stock of the Constituent Corporations. 4
2.2 Payments. 5
2.3 Payment and Share Issuance Procedures. 5
2.4 Holdback Shares. 6
2.5 Reserved. 6
2.6 No Fractional Shares 6
2.7 Withholding 6
2.8 Taking of Necessary Action; Further Action 7
2.9 Allocation Schedule 7

ARTICLE III REPRESENTATIONS AND WARRANTIES OF THE COMPANY 8

3.1 Organization of the Acquired Companies. 8
3.2 Company Capital Structure. 8
3.3 No Other Subsidiaries; Ownership Interests. 10
3.4 Authority and Enforceability. 10
3.5 No Conflict 11
3.6 Company Financial Statements; No Undisclosed Liabilities. 12
3.7 No Changes 13
3.8 Tax Matters. 13
3.9 Restrictions on Business Activities 16
3.10 Title to Properties; Absence of Liens; Condition and Sufficiency of Assets. 16
3.11 Intellectual Property. 17
3.12 Agreements, Contracts and Commitments. 19
3.13 Interested Party Transactions. 22
3.14 Company Authorizations 22
3.15 Litigation. 23
3.16 Books and Records. 23
3.17 Environmental, Health and Safety Matters 23
3.18 Brokers’ and Finders’ Fees 24
3.19 Employee Benefit Plans and Compensation. 24
3.20 Insurance 29
3.21 Compliance with Laws 29
3.22 Export Control and Sanctions Laws 30
3.23 Anti-Corruption Laws 30
3.24 Regulatory Matters. 31
3.25 Privacy and Data Security 33

 
-i-



TABLE OF CONTENTS
(continued)

Page

3.26 Compliance with Regulation D 33
3.27 No Other Representations or Warranties 33

ARTICLE IV REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB 33

4.1 Organization 34
4.2 Authority and Enforceability. 34
4.3 Issuance of Shares 34
4.4 No Conflict 35
4.5 Litigation 35
4.6 Parent Financial Statements 35
4.7 Financing 35
4.8 Brokers’ and Finders’ Fees 35
4.9 No Prior Activities of Merger Sub 35
4.10 Listing of Common Stock 36
4.11 No Other Representations or Warranties 36

ARTICLE V COVENANTS AND AGREEMENTS 36

5.1 Company Board Recommendation 36
5.2 Tax Matters. 36
5.3 Indemnification of Directors and Officers of the Company. 38
5.4 Securities Law Exemption; Registration of Shares. 39
5.5 Confidentiality 39
5.6 Public Disclosure 40
5.7 Further Assurances 40
5.8 Reserved 40
5.9 Expenses 40
5.10 Merger Sub and Surviving Entity 40

ARTICLE VI SURVIVAL OF REPRESENTATIONS AND WARRANTIES; INDEMNIFICATION; ESCROW 40

6.1 Survival 40
6.2 Indemnification. 41
6.3 Certain Limitations. 42
6.4 Claims for Indemnification; Resolution of Conflicts. 43
6.5 Third Party Claims 44
6.6 Treatment of Payments 45

ARTICLE VII GENERAL PROVISIONS 45

7.1 Notices 45
7.2 Interpretation 46
7.3 Counterparts 47
7.4 Entire Agreement; Assignment 47
7.5 Severability 47
7.6 Extension and Waiver 47
7.7 Amendment 47
7.8 Specific Performance 48
7.9 Other Remedies 48
7.10 Governing Law 48
7.11 Exclusive Jurisdiction; Waiver of Jury Trial. 48

 
-ii-



TABLE OF CONTENTS
(continued)

Page

7.12 Rules of Construction 49
7.13 Acknowledgments. 49
7.14 Release. 50
7.15 Attorney-Client Privilege 51

 

 

 

 

-iii-



 
Annex

A	 Certain Defined Terms

Schedules

A	 Allocation Schedule

 

 
Exhibits

A	 Form of Certificate of Merger
B	 Form of FIRPTA Compliance Certificate
C	 Form of Letter of Transmittal 
D	 Form of Suitability Documentation 
 
 

-iv-



 
AGREEMENT AND PLAN OF MERGER 

This Agreement And Plan Of Merger (this “Agreement”) is made and entered into as of November 7, 2022 (the “Agreement 
Date”), by and among Fulgent Genetics, Inc., a Delaware corporation(“Parent”); FG Merger Sub, Inc., a Delaware corporation and a 
direct wholly owned Subsidiary of Parent (“Merger Sub”); Fulgent Pharma Holdings, Inc., a Delaware corporation (the “Company”); and, 
solely for purposes of Section 2.4, Section 5.5, Article VI, Section 7.8 and Section 7.14, the stockholders listed on the signature pages hereto 
(collectively, the “Company Stockholders”). Capitalized terms used but not otherwise defined in this Agreement shall have the respective 
meanings ascribed to them in Annex A.

Recitals

Whereas, the board of directors of Parent has (a) determined that this Agreement and the transactions contemplated by this 
Agreement, including the acquisition of the Company by Parent, by means of a statutory merger of Merger Sub with and into the Company, 
pursuant to which the Company would survive and become a wholly owned Subsidiary of Parent (the “Merger”), on the terms and subject to 
the conditions set forth in this Agreement, and (b) approved, adopted and declared advisable this Agreement and the transactions 
contemplated hereby, including the Merger;

Whereas, the Company Stockholders are the holders of all of the issued and outstanding Company Capital Stock;

Whereas, the board of directors of the Company (the “Board”) has (a) determined that this Agreement and the transactions 
contemplated by this Agreement, including the Merger, are advisable and fair to, and in the best interests of, the Company and the Company 
Stockholders, (b) approved, adopted and declared advisable this Agreement and the transactions contemplated hereby, including the Merger, 
(c) directed that this Agreement be submitted to the Company Stockholders for its adoption and (d) recommended that this Agreement be 
adopted by the Company Stockholders;  and

Whereas, as an inducement and condition to Parent’s and the Merger Sub’s willingness to enter into this Agreement, the Company 
Stockholders, as the holders of all of the issued and outstanding Company Capital Stock, have each executed and delivered a written consent
that will be deemed effective upon Board approval and the effectiveness of this Agreement, to adopt this Agreement and approve the Merger 
and the transactions contemplated hereby in accordance with the applicable provisions of the General Corporation Law of the State of 
Delaware (the “DGCL”) (the “Company Stockholder Approval”), which Company Stockholder Approval will become effective immediately 
after the execution and delivery of this Agreement by the Parties.

Now, Therefore, in consideration of the mutual agreements, covenants and other premises set forth herein, the mutual benefits to
be gained by the performance thereof, and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged and accepted, the parties hereby agree as follows:

ARTICLE I



THE MERGER

1.1	 Merger .  At the Effective Time and subject to and upon the terms and conditions of this Agreement and the applicable 
provisions of the DGCL, Merger Sub shall be merged with and into the 
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Company, the separate corporate existence of Merger Sub shall cease, and the Company shall continue as the surviving corporation and as a 
wholly owned Subsidiary of Parent. The surviving corporation after the Merger is sometimes referred to hereinafter as the “Surviving
Entity.” 

1.2	 Effective Time.  At the Closing, the parties hereto shall cause the Merger to be consummated by filing a certificate of merger
in the form attached hereto as Exhibit A (the “Certificate of Merger”), with the Secretary of State of the State of Delaware, in accordance 
with the terms and conditions of the DGCL. The Merger shall become effective at the time that the Certificate of Merger is filed and accepted 
by the Secretary of State of the State of Delaware in accordance with the DGCL, or at such later time which the parties hereto shall have 
agreed and specified in the Certificate of Merger as the effective time of the Merger (the “Effective Time”).

1.3	 Effects of the Merger.  At the Effective Time, the Merger shall have the effects set forth in this Agreement and the applicable 
provisions of the DGCL. Without limiting the generality of the foregoing, and subject thereto, at the Effective Time, all property, rights, 
privileges, immunities, powers and franchises of the Company and Merger Sub shall vest in the Surviving Entity, and all debts, Liabilities 
and duties of the Company and Merger Sub shall become the debts, Liabilities and duties of the Surviving Entity, and the Surviving Entity 
shall be a wholly owned Subsidiary of Parent. 

1.4	 Closing .  The closing of the Merger (the “Closing”) shall take place by remote communications and by the exchange of 
signatures by electronic transmission on the date hereof, or at such other time, date and location as Parent and the Company may agree in 
writing. The date upon which the Closing actually occurs shall be referred to herein as the “Closing Date.”

1.5	 Closing Deliverables.

(a)	 At or prior to the Closing, as applicable, the Company will deliver (or cause to be delivered) to Parent:

(i)	 a certificate of the Secretary of the Company, dated as of the Closing Date, in form and substance  
reasonably satisfactory to Parent:  (i) attaching the current certificate of incorporation  of the Company, certified by the appropriate authority 
in the jurisdiction of its formation; (ii) certifying as to the resolutions of the Board authorizing the execution, delivery and performance of the 
Company under this Agreement, each of the Related Agreements to which it is a party and the transactions contemplated hereby and thereby; 
(iii) attesting to the incumbency and signatures of the officers of the Company; and (iv) attaching a copy of the bylaws of the Company and 
certifying to the absence of any amendments thereto;

(ii)	 a copy of the Company Stockholder Approval;

(iii)	  (A) executed payoff letters each in a form reasonably satisfactory to Parent, with respect to all Indebtedness 
of the Acquired Companies set forth on Section 1.5(a)(iii) of the Disclosure Schedule owed to the lender thereof and the amounts payable to 
such lender providing for (1) the full and final satisfaction of such Indebtedness as of the Closing Date, and (2) the termination and release of 
any Liens related thereto (each, a “Payoff Letter”); and (B) an invoice (including Tax Forms) from each advisor or other service provider to 
Acquired Companies (other than any Employee, director or officer of any of the Acquired Companies), with respect to all Transaction 
Expenses estimated to be due and payable to such advisor or other service provider as of the Closing Date, and an acknowledgement from 
such service provider that such Transaction Expenses are the only amounts owed to such advisor or other service provider (each, an
 “Invoice”);
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(iv)	 a properly executed statement, in accordance with Treasury Regulation Sections 1.897-2(h) and 1.1445-2(c)

(3) and in the form attached hereto as Exhibit B, certifying that the Company is not and has not been a “United States real property holding 
corporation” (as defined in Section 897(c)(2) of the Code) during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code, 
together with the required notice to the IRS and written authorization for Parent to deliver such notice and a copy of such statement to the 
IRS on behalf of the Company upon the Closing (the “FIRPTA Compliance Certificate”); and

(v)	 a certificate, duly executed by the Chief Financial Officer of the Company, setting forth the Closing  
Indebtedness Amount, the Closing Cash Amount and the Closing Transaction Expenses, which certificate shall be accompanied by 
reasonably detailed back-up documentation for such calculations (the “Closing Certificate”). 

(b)	 At or prior to the Closing, Parent will deliver (or cause to be delivered) to the Company:

(i)	 a certificate of the Chief Financial Officer of the Parent, in form and substance reasonably satisfactory to the 
Company:  (A) certifying as to the resolutions of Parent’s board of directors (or equivalent governing body) authorizing the execution, 
delivery and performance of Parent under this Agreement, each of the Related Agreements to which it is a party and the transactions 
contemplated hereby and thereby; and (B) attesting to the incumbency and signatures of the officers of Parent.

1.6	 Certificate of Incorporation and Bylaws . The certificate of incorporation of the Surviving Entity shall be amended and 
restated in its entirety to be identical to the certificate of incorporation of Merger Sub in effect immediately prior to the Effective Time, and 
the bylaws of Merger Sub in effect immediately prior to the Effective Time shall be the bylaws of the Surviving Entity in the Merger as of the 
Effective Time, until thereafter amended in accordance with applicable Law.  

1.7	 Directors and Officers . Unless otherwise determined by Parent prior to the Effective Time, the directors of Merger Sub 
immediately prior to the Effective Time shall be the directors of the Surviving Entity immediately after the Effective Time, each to hold 
office in accordance with the provisions of the DGCL and the certificate of incorporation and bylaws of the Surviving Entity until their 
successors are duly elected or appointed and qualified or their earlier death, resignation or removal. Unless otherwise determined by Parent 
prior to the Effective Time, the officers of Merger Sub immediately prior to the Effective Time shall be the officers of the Surviving Entity 
immediately after the Effective Time, each to hold office in accordance with the provisions of the DGCL and the bylaws of the Surviving 
Entity.

ARTICLE II



PURCHASE PRICE; EFFECT ON CAPITAL STOCK

2.1	 Effect of the Merger on the Capital Stock of the Constituent Corporations.

(a)	 Effect on Company Capital Stock. At the Effective Time, by virtue of the Merger and without any further action on 
the part of Parent, Merger Sub, the Company or the Company Stockholders, upon the terms and subject to the conditions set forth in Section 
2.3 and throughout this Agreement, including the provisions set forth in Article VI hereof, each share of Company Capital Stock (other than 
any Cancelled Shares) that is issued and outstanding immediately prior to the Effective Time shall be cancelled and extinguished and shall be 
converted automatically into the right to receive upon the due surrender of duly executed Exchange Documents in the manner set forth in 
Section 2.3(a), (i) at the Effective Time, the Per Share Merger Consideration (without interest thereon), and (ii) solely with respect 
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to the Company Stockholders, the contingent right to receive disbursements of the Holdback Shares with respect to such shares of Company 
Capital Stock to the former holder thereof (based on such holder’s Pro Rata Share), without interest, in accordance with Section 6.4, as 
applicable.

(b)	 Treatment of RSUs. 

(i)	 Each restricted stock unit award granted pursuant to any of the Company Equity Plan or otherwise (each, an 
“RSU” and together, the “RSUs”) that is outstanding as of immediately prior to the Effective Time, whether vested or unvested, shall be 
assumed by Parent, and upon vesting and settlement of such RSU in accordance with its terms, each RSU shall be entitled to receive an 
amount in Parent Common Stock equal to the product of (i) the total number of shares of Company Common Stock issuable in settlement of 
such RSU immediately prior to the Effective Time, multiplied by (ii) the RSU Exchange Ratio, rounded down to the nearest whole number of 
Parent Common Stock (the “RSU Consideration”).

(ii)	 Prior to the Effective Time, and subject to the prior review and approval of Parent, the Company shall take 
all actions necessary to effect the transactions anticipated by this Section 2.1(b) under the applicable Company Equity Plan and any Contract 
applicable to any RSU (whether written or oral, formal or informal), including delivering all required notices, obtaining all necessary 
approvals and consents, and delivering evidence reasonably satisfactory to Parent that all such necessary determinations by the Board or 
applicable committee of the Board have been made. The Company shall take all actions necessary to terminate the applicable Company 
Equity Plan prior to, and contingent upon the occurrence of, the Effective Time. Without limiting the foregoing, the Company shall take all 
actions necessary to ensure that the Company will not, immediately following the Effective Time, be bound by any options, stock 
appreciation rights, restricted stock units, warrants or other rights or agreements which would entitle any Person, other than Parent and its 
Subsidiaries, to own any capital stock of the Surviving Entity or to receive any payment in respect thereof.

(c)	 Effect on Capital Stock of the Merger Sub. At the Effective Time, each share of common stock of Merger Sub 
issued and outstanding immediately prior to the Effective Time shall be converted into and exchanged for one validly issued, fully paid and 
non-assessable share of common stock, par value $0.001 per share, of the Surviving Entity. 

(d)	 Treasury Stock and Parent Owned Stock. At the Effective Time, by virtue of the Merger, each share of Company 
Capital Stock held by the Company or Parent (or any direct or indirect wholly owned Subsidiary of the Company or Parent) immediately 
prior to the Effective Time, if any, shall be cancelled and extinguished without any conversion thereof or the right to receive any 
consideration therefor (such shares, the “Cancelled Shares”).

2.2	 Payments.

(a)	 No later than one (1) Business Day following the Closing, Parent shall initiate and transfer, by wire transfer of  
immediately available funds, the cash portion of the Total Merger Consideration to the Company Stockholders pursuant to Section 2.1(a) in 
consideration for shares of Company Capital Stock outstanding as of immediately prior to the Effective Time. 

(b)	 At the Closing, Parent shall pay, by wire transfer of immediately available funds, on behalf of the Company and the 
Company Stockholders, as the case may be, and as accounted for in the calculation of Total Merger Consideration, (i) to each lender 
designated by the Company on the Allocation Schedule, to an account designated in the applicable Payoff Letter, the amount of Indebtedness 
due at Closing to such lender; and (ii) all Transaction Expenses payable to an advisor or other service provider to 
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the Company (other than any Employee, director or officer) that remain outstanding as of the Closing to such account or accounts as are 
designated in the applicable Invoices and by the Company in the Allocation Schedule.

(c)	 No interest will be paid or will accrue for the benefit of the Company Stockholders, holders of RSUs, or the  
Company’s lenders, service providers or other creditors on any Total Merger Consideration or any other amounts payable under this 
Agreement.

2.3	 Payment and Share Issuance Procedures.

(a)	 On the date hereof, Parent shall send an email to each Company Stockholder, in each case at the email address for 
such Person set forth in the Allocation Schedule, to invite such Person to complete the Exchange Documents. As promptly as practicable 
following the date hereof, the Company shall email to the Company Stockholders a letter of transmittal in the form attached hereto as Exhibit 
C (the “Letter of Transmittal”) (including a properly completed IRS Form W-9, or the appropriate version of IRS Form W-8, as applicable), 
the Suitability Documentation and any other documents that Parent may reasonably require in connection therewith (collectively, the 
“Exchange Documents”), for execution by such Company Stockholder. 

(b)	 Subject to Section 2.6, as promptly as practicable following receipt by Parent of Exchange Documents, duly 
completed and validly executed in accordance with the instructions thereto, but for the avoidance of doubt in no event prior to the Effective 
Time, Parent shall cause its transfer agent to issue to each Company Stockholder the number of shares of Parent Common Stock issuable to 
such holder at the Closing pursuant to Section 2.1(a), as set forth opposite such holder’s name in the Allocation Schedule. Subject to the 
delivery to Parent of the Exchange Documents, each Company Stockholder shall also be entitled to any amounts that may be payable in the 
future from the Holdback Shares as provided in this Agreement, at the time and subject to the contingencies specified herein.  

(c)	 Upon the vesting of the applicable RSUs, Parent shall cause its transfer agent to issue to issue the applicable RSU 
Consideration to such holder. 

(d)	 Notwithstanding anything to the contrary in this Section 2.3, none of Parent, the Surviving Entity nor any other party 
hereto shall be liable to any Person for any amount paid to a public official pursuant to any applicable abandoned property, escheat or similar 
Law. Any portion of the Total Merger Consideration that remains unclaimed immediately prior to the date on which it would otherwise 
become subject to any abandoned property, escheat or similar Law shall, to the extent permitted by applicable Law, become the property of 
Parent, free and clear of all claims or interest of any Person previously entitled thereto. 

2.4	 Holdback Shares. 

(a)	 On the Closing Date, Parent shall refrain from issuing 371,006 shares of Parent Common Stock (the “ Holdback 
Shares” ) to the Company Stockholders as partial security for the indemnification obligations of the Company Stockholders under Article VI.  
The Holdback Shares shall not be issued and outstanding stock of Parent and the Company Stockholders shall not be entitled to exercise the 
voting rights of the Holdback Shares and to receive dividends (if declared) with respect to such Holdback Shares unless and until such 
Holdback Shares are issued to the Company Stockholders in accordance with the terms of this Agreement. If applicable following the 
expiration of the indemnification periods set forth in Article VI, the Holdback Shares shall be issued to the Company Stockholders in 
accordance with each Company Stockholder’s Pro Rata Share in accordance with the terms of this Agreement. 
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(b)	 The approval and adoption of this Agreement and approval of the Merger by the Company Stockholders constitutes 

approval by such stockholder, as specific terms of the Merger, and the irrevocable agreement of such stockholder to be bound by and comply 
with, this Agreement and all of the arrangements and provisions of this Agreement relating to the matters set forth in this Section 2.4, 
including the treatment of the Holdback Shares.

2.5	 Reserved.

2.6	 No Fractional Shares.  Despite anything to the contrary set forth herein, the number of shares of Parent Common Stock to be 
issued to each Company Stockholder pursuant to Section 2.1(a), shall be rounded down to the nearest whole number of shares of Parent 
Common Stock, and no fractional shares of Parent Common Stock shall be issued in connection with the Merger and any such fractional 
share interests shall not entitle the owner thereof to vote or to any other rights of a holder of shares of Parent Common Stock. Parent shall pay 
to each Company Stockholder who would otherwise have been entitled to receive a fraction of a share of Parent Common Stock (after 
aggregating all shares of Parent Common Stock, including fractional shares, that would be issued to such Company Stockholder), in lieu 
thereof and upon surrender thereof, an amount in cash (without interest) equal to the product obtained by multiplying (a) the fraction of a 
share of Parent Common Stock to which such holder would otherwise be entitled (after taking into account all Company Capital Stock held 
by such holder immediately prior to the Effective Time and allocated to receive any shares of Parent Common Stock) in accordance with 
Section 2.1, by (b) the Parent Common Stock Price, rounded to the nearest cent, in each case, as set forth in the Allocation Schedule. Each 
share of Parent Common Stock issuable in the Merger, or any other securities issued in respect of such shares upon any stock split, stock 
dividend, recapitalization, merger, consolidation or similar event, shall be book-entry security entitlements.

2.7	 Withholding.  Notwithstanding any other provision of this Agreement, Parent, the Company, the Surviving Entity and any 
Affiliate of the foregoing (each, a “Withholding Agent”) shall be entitled to deduct and withhold from any consideration payable or 
otherwise deliverable pursuant to this Agreement such amounts as may be required to be deducted or withheld therefrom under any provision 
of U.S. federal, state, local or non-U.S. Tax Law or under any applicable Law or Order, and to be provided any necessary tax forms, 
including IRS Form W-9 or the appropriate version of IRS Form W-8, as applicable, or any similar information. To the extent any such 
amounts are so deducted or withheld, such amounts shall be paid to the proper Governmental Entity or other appropriate Person and treated 
for all purposes under this Agreement as having been paid to the Person to whom such amounts would otherwise have been paid.  If a 
Withholding Agent determines that any such deduction or withholding is required under applicable Law, such Withholding Agent shall use 
commercially reasonable efforts to provide a reasonable opportunity for such Person to provide documentation establishing exemptions from 
or reductions of such withholdings pursuant to applicable Law or otherwise work to minimize withholding pursuant to this Section 2.7.

2.8	 Taking of Necessary Action; Further Action .  If at any time after the Effective Time, any further action is necessary or 
desirable to carry out the purposes of this Agreement and to vest the Surviving Entity with full right, title and possession to all assets, 
property, rights, privileges, powers and franchises of the Company, Parent, the Merger Sub, and the officers and directors of the Company, 
Parent and the Merger Sub are fully authorized in the name of their respective corporations or otherwise to take, and shall take, all such 
lawful and necessary action, to the extent not restricted by this Agreement or any document or agreement executed in connection with this 
Agreement.

2.9	 Allocation Schedule.  Attached hereto as Schedule A is an allocation schedule (the “Allocation Schedule”) which sets forth, 
assuming that the Closing occurs on the date of this Agreement, the following information: 
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(a)	 with respect to each Company Stockholder as of immediately prior to the Effective Time: (i) such Company  

Stockholder’s name, address and, where available, email address and taxpayer identification number, (ii) the number, class and series of 
Company Capital Stock held by such Company Stockholder and respective certificate numbers, if applicable, (iii) the date of acquisition of 
such shares of Company Capital Stock, (iv) the aggregate amount of cash payable to such Company Stockholder pursuant to Section 2.1(a), 
and (v) the number of shares of Parent Common Stock issuable to such Company Stockholder pursuant to Section 2.1(a); and

(b)	 with respect to each RSU holder as of immediately prior to the Effective Time, (i) such RSU holder’s name, address 
and, where available, email address and taxpayer identification number, (ii) the number of shares of Company Common Stock subject to such 
RSU, (iii) date of grant or issuance, the vesting schedule and expiration date applicable to each such RSU, and (iv) the number of shares of 
Parent Common Stock issuable to such RSU holder pursuant to Section 2.1(b).   

ARTICLE III



REPRESENTATIONS AND WARRANTIES OF THE COMPANY

Subject to the disclosures set forth in the disclosure schedule of the Company dated as of the Agreement Date and delivered to 
Parent concurrently with the execution of this Agreement (the “Disclosure Schedule”) (each of which disclosures, in order to be effective, 
shall clearly indicate the Section and, if applicable, the Subsection of this Article III to which it relates, unless and only to the extent the 
relevance to other representations and warranties is readily apparent from the actual text of the disclosure without any reference to extrinsic 
documentation or any independent knowledge on the part of the reader regarding the matter disclosed), the Company represents and warrants 
as of the Agreement Date and as of the Closing Date (except to the extent any such representation or warranty expressly relates to a different 
date (in which case as of such date)) to Parent and Merger Sub as follows:

3.1	 Organization of the Acquired Companies.

(a)	 The Company and each of its Subsidiaries is an entity duly organized, validly existing and in good standing under the 
laws of the jurisdiction of its incorporation. The Company and each of its Subsidiaries has the corporate or limited liability company power, 
as applicable, to own, operate, distribute and lease its properties and to conduct its business as now being conducted and as currently 
proposed by it to be conducted and is duly qualified to do business and is in good standing in each jurisdiction where the failure to be so 
qualified and in good standing, individually or in the aggregate with any such other failures, would reasonably be expected to result in a 
Material Adverse Effect to the Company. None of the Company nor any of its Subsidiaries is in violation of any of the provisions of its 
Charter Documents. 

(b)	 Section 3.1(b) of the Disclosure Schedule sets forth a correct and complete list of: (i) the names of the members of 
the board of directors or managers, as applicable, of the Company and each of its Subsidiaries, and (ii) the names and titles of the officers of 
the Company and each of its Subsidiaries, in each case as of the Agreement Date.

(c)	 Section 3.1(c) of the Disclosure Schedule lists every state or foreign jurisdiction in which the Company and each of 
its Subsidiaries has Employees or facilities or otherwise conducts its business as of the Agreement Date (specifying the existence of 
Employees or facilities in each such state or jurisdiction).

(d)	 The Company has made available correct and complete copies of the Company’s and each of its Subsidiaries’  
certificates of incorporation, as amended to date (the “Formation Documents”), 
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bylaws, as amended to date, and other governing documents, as amended to date, each in full force and effect on the Agreement Date 
(collectively, the “Charter Documents”). The boards of directors of the Company and each of its Subsidiaries have not approved or 
proposed, nor, to the Knowledge of the Company, has any other Person proposed, any amendment to any of the current Charter Documents, 
other than in connection with the transactions contemplated by this Agreement.

3.2	 Company Capital Structure.

(a)	 As of the Agreement Date, the authorized capital stock of the Company consists of (i) 50,000,000 shares of Company 
Common Stock, $0.0001 par value, of which no shares are issued and outstanding; and (ii) 34,007,511 shares of Company Preferred Stock, 
$0.0001 par value, which are designated Series Seed Preferred Stock and all of which are issued and outstanding. Each share of Company 
Preferred Stock is convertible into Company Common Stock at the Conversion Price (as defined in the Certificate of Incorporation) and there 
are no other issued and outstanding shares of Company Capital Stock and no commitments or Contracts to issue any shares of Company 
Capital Stock. The Company holds no treasury shares. Section 3.2(a) of the Disclosure Schedule sets forth, as of the Agreement Date, a 
correct and complete list of the holders of issued and outstanding and authorized shares of Company Capital Stock of the Company and each 
of its Subsidiaries with the number and type of such shares so owned by each such holder, and any beneficial holders thereof. All issued and 
outstanding shares of Company Capital Stock or other Equity Interests of the Company and each of its Subsidiaries are duly authorized, 
validly issued, fully paid and non-assessable and are free of any Liens (except as are imposed by federal and state securities laws), 
outstanding subscriptions, preemptive rights or “put” or “call” rights created by statute, the Charter Documents or any Contract to which the 
Company or any of its Subsidiaries is a party or by which the Company or any of its Subsidiaries or any of their respective assets are bound. 
None of the Company nor any of its Subsidiaries has ever declared or paid any dividends on any shares of Company Capital Stock or other 
Equity Interests. There is no Liability for dividends accrued and unpaid by the Company or any of its Subsidiaries. The Company is not 
under any obligation to register under the Securities Act or any other Law any shares of Company Capital Stock, any Company Securities or 
any other securities or Equity Interests of the Acquired Companies, whether currently outstanding or that may subsequently be issued. All 
issued and outstanding shares of Company Capital Stock and all RSUs were issued in compliance with Law and all requirements set forth in 
the Charter Documents and any applicable Contracts to which the Company is a party or by which the Company or any of its assets is bound. 
No shares of Company Capital Stock are subject to vesting, reverse vesting, forfeiture, a right of repurchase or to a “substantial risk of 
forfeiture” within the meaning of Section 83 of the Code. 

(b)	 The Company has no options stock options outstanding under the Company Equity Plan. As of the Agreement Date, 
12,455,494 shares of Company Common Stock are subject to or otherwise deliverable in connection with outstanding RSUs under the 
Company Equity Plan. The Company has delivered or made available to Parent copies of the Company Equity Plan covering the RSUs 
outstanding as of the date of this Agreement and all forms of all stock unit agreements evidencing such RSUs. All RSUs are evidenced by 
award agreements in the forms that have been provided to Parent. Section 3.2(b) of the Disclosure Schedule sets forth a listing of all Persons 
who hold outstanding RSUs as of the close of business on the Agreement Date, indicating, the number of shares of Company Common Stock 
subject thereto, the date of grant or issuance, and the vesting schedule. 

(c)	 As of the Agreement Date, there are no authorized, issued or outstanding Company Securities other than shares of 
Company Capital Stock. Other than as set forth on Section 3.2(a) or Section 3.2(b) of the Disclosure Schedule, as of the Agreement Date, no 
Person holds any Company Securities or other Equity Interests, stock appreciation rights, stock units, share schemes, calls or rights, or is 
party to any Contract of any character to which the Company or any of its Subsidiaries or a Company Security Holder is a party or by which 
it or its assets is bound, obligating (i) the Company or any of its Subsidiaries 
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or such Company Security Holder to issue, deliver, sell, repurchase or redeem, or cause to be issued, delivered, sold, repurchased or 
redeemed, any Company Securities or other rights to purchase or otherwise acquire any Company Securities, whether vested or unvested; or 
(ii) the Company or any of its Subsidiaries to grant, extend, accelerate the vesting or repurchase rights of, change the price of, or otherwise 
amend or enter into any option, call, right or Contract. 

(d)	 There is no Indebtedness of the Company or any of its Subsidiaries (i) granting a holder the right to vote on any  
matters on which any Company Security Holder may vote (or that is convertible into, or exchangeable for, securities having such right); or
(ii) the value of which is in any way based upon or derived from capital or voting stock of the Company or any of its Subsidiaries, issued or 
outstanding as of the Agreement Date (collectively, “Company Voting Debt”).

(e)	 There are no Contracts relating to voting, purchase, sale or transfer of any Company Capital Stock or Equity Interests 
between or among the Company or any of its Subsidiaries, on one hand, and any Security Holder of the Company or any of its Subsidiaries, 
on the other hand, other than written Contracts granting the Company the right to purchase unvested shares upon termination of employment 
or service. Neither the Company Equity Plan nor any Contract of any character to which the Company or any of its Subsidiaries is a party to 
or by which the Company or any of its Subsidiaries or any of its assets is bound relating to any RSUs requires or otherwise provides for any 
accelerated vesting of any RSUs or the acceleration of any other benefits thereunder, in each case in connection with the transactions 
contemplated by this Agreement or upon termination of employment or service with the Company or any of its Subsidiaries or Parent, or any 
other event, whether before, upon or following the Effective Time or otherwise.

(f)	 As of the Effective Time: (i) the number of shares of Company Capital Stock set forth in the Allocation Schedule as 
being owned by a Person, or subject to RSUs owned by such Person, constitutes the entire interest of such Person in the issued and 
outstanding Company Capital Stock or any other Company Securities of the Company; (ii) no Person not disclosed in the Allocation 
Schedule has a right to acquire from the Company nor any of its Subsidiaries any shares of Company Capital Stock, RSUs, Equity Interests 
or any other Company Securities; and (iii) the shares of Company Capital Stock and the RSUs disclosed in the Allocation Schedule are free 
and clear of any Liens other than restrictions on transfer imposed by federal and state securities laws.

3.3	 No Other Subsidiaries; Ownership Interests. 

(a)	 As of the Agreement Date, the Company does not, directly or indirectly, own any Equity Interests in or any interest 
convertible or exchangeable or exercisable for, any Equity Interests, in, any Person. Other than as set forth on Section 3.2 of the Disclosure 
Schedule, no Person owns any Equity Interests in or any interest convertible or exchange or exercisable for, any Equity Interests in the 
Company’s Subsidiaries.

(b)	 No Subsidiary of the Company owns, directly or indirectly, any Equity Interests in or any interest convertible or  
exchangeable or exercisable for, any Equity Interests, in, any Person. 

3.4	 Authority and Enforceability. 

(a)	 The Company has all requisite corporate power and authority to enter into this Agreement and the Company and each 
Subsidiary of the Company has all requisite power and authority to enter into any Related Agreement to which it is a party and to 
consummate the transactions contemplated hereby and thereby. The execution and delivery of this Agreement and any Related Agreement to 
which the Company or any Subsidiary of the Company is a party and the consummation of the transactions 

-9-



 
contemplated hereby and thereby have been duly authorized by all necessary corporate action on the part of such Person and no further 
corporate action is required on the part of such Person to authorize this Agreement and any Related Agreements to which such Person is a 
party and the transactions contemplated hereby and thereby. The Company Stockholder Approval is the only vote, approval or consent of the 
holders of any class or series of Company Capital Stock or any other securities of the Company that is necessary to adopt this Agreement and 
each of the Related Agreements and approve the transactions contemplated hereby and thereby. This Agreement and each of the Related 
Agreements to which the Company or any Subsidiary of the Company is a party have been, or as of the Effective Time shall be, duly 
executed and delivered by such Person and assuming the due authorization, execution and delivery by the other parties hereto and thereto, 
constitute, or shall constitute when executed and delivered, the valid and binding obligations of such Person enforceable against it in 
accordance with their respective terms, subject to (i) Laws of general application relating to bankruptcy, insolvency, fraudulent conveyance, 
reorganization, moratorium and other similar laws relating to or affecting creditors’ rights generally, and (ii) general principles of equity. The 
Board, by resolutions duly adopted (and not thereafter modified or rescinded) by the unanimous vote of the Board, has (A) declared that this 
Agreement, the Related Agreements and the transactions contemplated hereby and thereby, including the Merger, upon the terms and subject 
to the conditions set forth herein, are advisable, fair to and in the best interests of the Company and the Company Stockholders; (B) approved 
this Agreement in accordance with the provisions of the DGCL; and (C) directed that the adoption of this Agreement and approval of the 
Merger be submitted to the Company Stockholders for consideration and recommended that the Company Stockholders adopt this 
Agreement and approve the Merger (collectively, the “Company Board Resolutions”).  Other than the Company Stockholder Approval, no 
other votes, approvals or consents on the part of the Company or any holders of Company Securities are necessary under DGCL, any of the 
Charter Documents, or any Contracts to which the Company or any Subsidiary of the Company is a party to adopt this Agreement and the 
transactions contemplated by this Agreement and to approve the Merger.

(b)	 No consent, approval, Order or authorization of, or registration, declaration or filing with, or notice to, any  
Governmental Entity or any other Person is required by or with respect to the Company or any of its Subsidiaries in connection with the 
execution and delivery of this Agreement or the consummation of the transactions contemplated hereby, except for (i) the filing of the 
Certificate of Merger with the Secretary of State of the State of Delaware, and (ii) such other consents, approvals, Orders, authorizations, 
registrations, declarations, filings and notices that, if not obtained or made, would not adversely affect, and would not reasonably be expected 
to adversely affect, the Company or any of its Subsidiaries’ ability to perform or comply with the covenants, agreements or obligations of the 
Company or any of its Subsidiaries herein or to consummate the transactions contemplated by this Agreement in accordance with this 
Agreement and applicable Law.

(c)	 The Company and each of its Subsidiaries, the Board and the Company Stockholders have taken all actions such that 
the restrictive provisions of any “fair price,” “moratorium,” “control share acquisition,” “business combination,” “interested shareholder” or 
other similar anti-takeover statute or regulation, and any anti-takeover provision in the Charter Documents shall not be applicable to the 
Company or the Surviving Entity.

3.5	 No Conflict .  The execution and delivery by the Company of this Agreement and any Related Agreement to which the 
Company or any of its Subsidiaries is a party, and the consummation of the transactions contemplated hereby and thereby, shall not (a) 
conflict with or result in any violation of or default under (with or without notice or lapse of time, or both) or give rise to, any payment 
obligation, or a right of termination, cancellation, modification or acceleration of any obligation or loss of any material benefit under, or 
require any consent, approval or waiver from any Person pursuant to, (i) any provision of the Charter Documents, (ii) any Material Contract, 
or (iii) any Law or Order applicable to the Company or any of its Subsidiaries or any of their respective properties or assets (whether tangible 
or intangible), except, 
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in the case of clause (ii) or (iii), as would not reasonably be expected to result in a Material Adverse Effect to the Company; or (b) result in 
the creation of any Lien on any of the material assets of the Company or any of its Subsidiaries or any of the shares of Company Capital 
Stock or Equity Interests of the Company or any of its Subsidiaries (except Permitted Liens and Liens as are imposed by federal and state 
securities laws or created by Parent or on account of actions taken by Parent). Section 3.5 of the Disclosure Schedule sets forth all notices, 
consents, waivers and approvals of parties to any Material Contracts with the Company or any of its Subsidiaries that are required thereunder 
in connection with the Merger, or for any such Material Contract to remain in full force and effect without limitation, modification or 
alteration immediately after the Closing so as to preserve all rights of, and benefits to, the Company or any of its Subsidiaries under such 
Material Contracts from and after the Closing. Immediately following the Closing, the Company and each of its Subsidiaries shall continue to 
be permitted to exercise all of its rights under the Material Contracts without the payment of any additional amounts or consideration other 
than ongoing fees, royalties or payments that the Company would otherwise be required to pay pursuant to the terms of such Material 
Contracts had the transactions contemplated by this Agreement not occurred. 

3.6	 Company Financial Statements; No Undisclosed Liabilities.

(a)	 The Company has delivered to Parent correct and complete copies of (i) the consolidated unaudited financial  
statements of the Company and its Subsidiaries for the fiscal years ended December 31, 2021 and December 31, 2020 (including, in each 
case, balance sheets, statements of income and statements of cash flows) and (ii) the unaudited consolidated financial statements of the 
Company and its Subsidiaries as of September 30, 2022 and for the nine (9)-month period then ended (including balance sheets, statements 
of income and statements of cash flows) ((i) and (ii) collectively, the “Financials”), which are included as Section 3.6(a) of the Disclosure 
Schedule. The Financials (A) are derived from and in accordance with the books and records of the Company; (B) have complied as to form 
with applicable accounting requirements with respect thereto as of their respective dates; (C) fairly present in all material respects the 
consolidated financial condition of the Company at the dates therein indicated and the consolidated results of operations and cash flows of 
the Company for the periods therein specified (subject, in the case of unaudited interim period financial statements, to normal recurring year-
end audit adjustments and the absence of footnotes, none of which individually or in the aggregate are or shall be reasonably be expected to 
have a Material Adverse Effect on the Company); and (D) were prepared in accordance with GAAP, except for the absence of normal 
recurring year-end adjustments and footnotes in the Financials, applied on a consistent basis throughout the periods indicated and consistent 
with each other.

(b)	 None of the Company nor any of its Subsidiaries has any Liabilities of the type required to be reflected on a balance 
sheet prepared in accordance with GAAP, other than (i) those set forth on or provided for in the balance sheet (the “Current Balance Sheet”) 
included in the Financials as of September 30, 2022 (the “Balance Sheet Date”), (ii) those incurred in the conduct of the Company’s or its 
Subsidiaries’ business since the Balance Sheet Date in the Ordinary Course of Business that are of the type that ordinarily recur and do not 
result from any breach of Contract, warranty, infringement, tort or violation of Law, (iii) those incurred by the Company or any of its 
Subsidiaries in connection with the execution of this Agreement, and (iv) those arising under Material Contracts in accordance with their 
terms (other than the payment of liquidated damages or arising as a result of a default or breach thereof). Except for Liabilities reflected in 
the Financials, none of the Company nor any of its Subsidiaries has any off-balance sheet Liability of any nature to, or any financial interest 
in, any third parties or entities, the purpose or effect of which is to defer, postpone, reduce or otherwise avoid or adjust the recording of 
expenses incurred by the Company or any of its Subsidiaries.  None of the Company nor any of its Subsidiaries is the guarantor of any debt 
or other obligation of any other Person. All reserves that are set forth in or reflected in the Current Balance Sheet have been established in 
accordance with GAAP consistently applied and are adequate. 
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(c)	 Section 3.6(c) of the Disclosure Schedule sets forth a correct and complete list of all Indebtedness of the Company 

and each of its Subsidiaries, including, for each such item of Indebtedness, the agreement governing the Indebtedness, any assets securing 
such Indebtedness and any prepayment or other penalties payable in connection with the repayment of such Indebtedness at the Closing.

(d)	 The Company and each of its Subsidiaries has established and maintains a system of internal accounting controls  
sufficient in all material respects to provide reasonable assurances (i) that transactions, receipts and expenditures of the Company and each of 
its Subsidiaries is being executed and made only in accordance with appropriate authorizations of management and the Board; (ii) that 
transactions are recorded as necessary (A) to permit preparation of financial statements in conformity with GAAP, and (B) to maintain 
accountability for assets; (iii) regarding prevention or timely detection of unauthorized acquisition, use or disposition of the assets of the 
Company and each of its Subsidiaries and (iv) that the amount recorded for assets on the books and records of the Company and each of its 
Subsidiaries is compared with the existing assets at reasonable intervals and appropriate action is taken with respect to any differences. None 
of the Company nor any of its Subsidiaries, nor, to the Knowledge of the Company, any current or former employee, consultant or director of 
each of the Company and its Subsidiaries, has identified or been made aware of any fraud, whether or not material, that involves the 
Company or any of its Subsidiaries’ management or other current or former employees, consultants or directors of the Company or any of its 
Subsidiaries who have a role in the preparation of financial statements utilized by the Company or any of its Subsidiaries, or any claim or 
allegation regarding any of the foregoing. None of the Company nor any of its Subsidiaries nor, to the Knowledge of the Company, any 
Representative of the Company or any of its Subsidiaries, has received or otherwise had or obtained knowledge of any material complaint, 
allegation, assertion or claim, in each case, regarding deficient accounting or auditing practices, procedures, methodologies or methods of the
Company or any of its Subsidiaries or any material inaccuracy in the Company or any of its Subsidiaries’ financial statements. To the 
Knowledge of the Company, there are no significant deficiencies or material weaknesses in the design or operation of the Company or any of 
its Subsidiaries’ internal controls that could adversely affect the Company or any of its Subsidiaries’ ability to record, process, summarize 
and report financial data. There has been no material change in the Company or any of its Subsidiaries’ accounting policies the past three (3) 
years, except as described in the Financials. No Acquired Company holds any cash outside of the United States.

3.7	 No Changes.  Except as set forth in Section 3.7 of the Disclosure Schedules, since the Balance Sheet Date, (i) the Company 
and each of its Subsidiaries has conducted its business only in the Ordinary Course of Business and (ii) there has not occurred a Material 
Adverse Effect that is continuing with respect to the Company or any of its Subsidiaries.

3.8	 Tax Matters. 

(a)	 General Tax Matters. 

(i)	 Except as set forth in Section 3.8(a)(i) of the Disclosure Schedules, each of the Acquired Companies has 
(A) prepared and timely filed all Tax Returns required to be filed by it, and such Tax Returns are true, correct, and complete in all material 
respects, and (B) timely paid all Taxes required to be paid by it (whether or not shown on a Tax Return). None of the Acquired Companies is 
a beneficiary of any extension of time within which to file any Tax Return, which is still in effect.

(ii)	 Each of the Acquired Companies has (A) withheld or collected with respect to its Employees, stockholders, 
independent contractors, customers and other third parties, all Taxes and social security charges and similar fees, Federal Insurance 
Contribution Act amounts, Federal Unemployment Tax Act amounts and other Taxes required to be withheld or collected, and has timely 
paid over any such Taxes and other amounts to the appropriate Governmental Entity in accordance with applicable Law, (B) filed 
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information Tax Returns to the extent required to be filed by the Acquired Companies with respect thereto, which are correct and complete, 
and (C) otherwise complied in all material respects with all applicable Laws relating to the payment, withholding, deduction, collection and 
remittance of Taxes.

(iii)	 There is no Tax deficiency outstanding, assessed or proposed in writing against any of the Acquired  
Companies, and none of the Acquired Companies has executed any waiver of any statute of limitations on or extending the period for the 
assessment or collection of any Tax, which is currently in effect, and no request for any such waiver or extension has been filed or is 
currently pending.

(iv)	 Except as set forth in Section 3.8(a)(iv) of the Disclosure Schedules, no audit or other examination of any 
Tax Return of the Acquired Companies is presently in progress, nor have the Acquired Companies been notified of any request for such an 
audit or other examination. No claim has ever been made by any Tax authority in a jurisdiction where an Acquired Company does not file 
Tax Returns that such Acquired Company is or may be subject to Tax, or required to file Tax Returns, in that jurisdiction. No adjustment 
relating to any Tax Return filed by an Acquired Company has been proposed in writing by any Tax authority. None of the Acquired 
Companies is a party to or bound by any closing or other agreement or ruling with any Governmental Entity with respect to Taxes, nor has 
any of the Acquired Companies applied for any such agreement or ruling. There are no matters relating to Taxes under discussion between 
any Tax authority and an Acquired Company. 

(v)	 As of the Balance Sheet Date, none of the Acquired Companies has any liabilities for unpaid Taxes which 
have not been accrued or reserved on the Current Balance Sheet, and none of the Company nor any of its Subsidiaries has incurred any 
liability for Taxes other than in the Ordinary Course of Business since the Balance Sheet Date.

(vi)	 The Company has delivered to Parent correct and complete copies of all requested income, sales and use
and other material Tax Returns filed by the Acquired Companies for all taxable periods remaining open under the applicable statute of 
limitations, and all examination reports and statements of deficiencies, adjustments and proposed deficiencies and adjustments in respect of 
Taxes of the Acquired Companies. Section 3.8(a)(vi) of the Disclosure Schedule sets forth each jurisdiction where each of the Acquired 
Companies will be required to file a Tax Return following the Closing with respect to any Pre-Closing Tax Period, including the type of Tax 
Return and the type of Tax required to be paid. No power of attorney with respect to Taxes has been granted with respect to the Acquired 
Companies other than powers of attorney that are no longer in force.

(vii)	There are no Liens on the assets of the Acquired Companies relating or attributable to Taxes, other than  
Permitted Liens or other Liens for Taxes not yet due and payable.

(viii)	 None of the Acquired Companies has constituted either a “distributing corporation” or a “controlled 
corporation” in a distribution of stock intended to qualify for tax-free treatment under Section 355 of the Code during the two (2) years 
preceding the Closing Date.

(ix)	 None of the Acquired Companies has been, during the applicable period provided in Section 897(c)(1)(A)
(ii) of the Code, a “United States Real Property Holding Corporation” within the meaning of Section 897(c)(2) of the Code.

(x)	 None of the Acquired Companies has entered into any transaction constituting a “listed transaction” as  
defined in Treasury Regulation Section 1.6011-4(b)(2).

(xi)	 None of the Acquired Companies, nor any predecessor of the Acquired Companies (A) has ever been a  
member of an affiliated group (within the meaning of Section 1504(a) of 
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the Code) filing a consolidated federal income Tax Return (other than any such group the common parent of which was the Company); (B) is 
party to, or bound by, any Tax sharing, indemnification, reimbursement or allocation agreement (other than any such agreement entered into 
in the Ordinary Course of Business and not primarily related to Taxes), or owes any amount under any such agreement; or (C) has any 
potential liability for the Taxes of any Person (other than any Acquired Company) under Treasury Regulation Section 1.1502-6 (or any 
similar provision of state, local or non-U.S. Law, including any arrangement for group or consortium relief or similar arrangement), as a 
transferee or successor, by operation of Law, by contract, or otherwise.

(xii)	None of the Acquired Companies, nor Parent as a result of its acquisition of the Acquired Companies, will 
be required to include any income or gain or exclude any deduction or loss from taxable income for any Tax period or portion thereof ending 
after the Closing as a result of (A) any adjustment under Section 481 of the Code (or any corresponding provision of state, local or non-U.S. 
Tax Law) by reason of a change in a method of accounting, or use of an improper method of accounting, or otherwise, for a taxable period 
that ends on or prior to the Closing Date or as a result of the transactions contemplated by this Agreement; (B) any “closing agreement” 
within the meaning of Section 7121 of the Code (or any similar provision of applicable state, local or non-U.S. Law) entered into prior to the 
Closing; (C) any intercompany transaction (including any intercompany transaction subject to Section 367 or 482 of the Code) or excess loss 
account described in the Treasury Regulations promulgated pursuant to Section 1502 of the Code (or any corresponding or similar provision 
of state, local or non-U.S. Law) with respect to a transaction occurring prior to the Closing; (D) any installment sale or open transaction 
disposition made prior to the Closing; or (E) any deferred revenue or prepaid amount received on or prior to the Closing Date, other than, 
with respect to (B) through (E), by virtue of any or all of the transactions contemplated by this Agreement. The Company has not made an 
election under Section 965(h) of the Code (or any corresponding or similar provision of state, local or non-U.S. Law). 

(xiii)	 Each of the Acquired Companies uses the accrual method of accounting for income Tax purposes.

(xiv)	 None of the Acquired Companies has, or has ever had, a permanent establishment (as defined in any 
applicable Tax treaty or convention), an office or fixed place of business, or otherwise is or has been subject to Tax, in any country other than 
the country in which it is organized. 

(xv)	None of the Acquired Companies is party to a gain recognition agreement under Section 367 of the Code. 
None of the Acquired Companies has transferred any intangible property the transfer of which would be subject to the rules of Section 367(d) 
of the Code.

(xvi)	 None of the Acquired Companies has entered into any Contract or arrangement with any  
Governmental Entity that requires it to take any action or to refrain from taking any action relating to Taxes or that will result in any Tax 
benefits being subject to recapture or clawback.

(xvii)	 All transactions and agreements entered into between the Acquired Companies or between the  
Acquired Companies and any related parties have been made on arm’s length terms. Each of the Acquired Companies has properly and in a 
timely manner documented its transfer pricing methodologies in material compliance with the Code and the United States Treasury 
Regulations thereunder, including Section 482 and Treasury Regulations Section 1.6662-6, and any comparable provisions of any state, local 
or non-U.S. Laws.

(xviii)	 The Company is and always has been a domestic corporation taxable under subchapter C of the Code 
for U.S. federal income Tax purposes. Section 3.8(a)(xviii) of the 
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Disclosure Schedule sets forth the entity classification of each of the other Acquired Companies for U.S. federal income Tax purposes.

(xix)	 None of the Acquired Companies has (A) deferred, extended or delayed the payment of the employer’s 
share of any “applicable employment taxes” under Section 2302 of the CARES Act, (B) failed to properly comply with and duly account for 
all credits received under Sections 7001 through 7005 of the Families First Coronavirus Response Act (Public Law 116-127) and Section 
2301 of the CARES Act, (C) deferred any payroll tax obligations (including those imposed by Section 3101(a) and 3201 of the Code) (for 
example, by failure to timely withhold, deposit or remit such amounts in accordance with the applicable provisions of the Code and the 
Treasury Regulations promulgated thereunder) pursuant to or in connection with the Payroll Tax Executive Order, or (D) sought, or intends to 
seek, a covered loan under Section 7(a)(36) of the Small Business Act (15 U.S.C. 636(a)), as added by Section 1102 of the CARES Act.

(xx)	None of the Company Securities are a “covered security” within the meaning of Section 6045(g) of the  
Code.

(b)	 Tax Matters related to Compensation. Neither the execution of this Agreement nor the consummation of the 
transactions contemplated by this Agreement will (either alone or together with any other event) result in any payment or benefit that would 
be, individually or in combination with any other payment or benefit, characterized as an “excess parachute payment” within the meaning of 
Section 280G of the Code (or any corresponding provision of Tax law). There is no contract, agreement, plan or arrangement to which the 
Company or any ERISA Affiliate is a party or by which it is bound to compensate any Employee for Taxes paid pursuant to Section 4999 of 
the Code and the regulations thereunder or any similar state Law. None of the shares of outstanding capital stock of the Company is subject 
to a “substantial risk of forfeiture” within the meaning of Section 83 of the Code.

(c)	 409A Compliance. Each nonqualified deferred compensation plan, if any, is and has been in documentary and 
operational compliance with Section 409A of the Code and all applicable IRS guidance (including notices, rulings, and proposed and final 
regulations) issued with respect thereto. No compensation is includable in the gross income of any Employee as a result of Section 409A of 
the Code with respect to any arrangements or agreements covering any Employee. There is no contract, agreement, plan or arrangement to 
which the Company or any ERISA Affiliate is a party or by which it is bound to compensate, gross up, indemnify or otherwise reimburse any 
Employee for Taxes paid pursuant to Section 409A of the Code and the regulations thereunder or any similar state Law.

3.9	 Restrictions on Business Activities . Except as set forth in Section 3.9 of the Disclosure Schedule, there is no Contract, 
commitment or Order to which the Company or any of its Subsidiaries is a party or which is otherwise binding upon the Company or any of
its Subsidiaries (or any of their respective assets) which has or may reasonably be expected to have the effect of prohibiting or materially 
impairing the conduct of business by the Company or any of its Subsidiaries, including the ability of the Company or any of its Subsidiaries 
to operate in any geography of the world or with any Person, including any Contract (A) that contains covenants of non-competition, rights of 
first refusal or negotiation, non-solicitation of customers or employees, and exclusive dealings arrangements, or (B) under which the 
Company or any of its Subsidiaries is restricted from hiring or soliciting potential employees, consultants or independent contractors. 
Without limiting the generality of the foregoing, none of the Company nor any of its Subsidiaries has entered into any Contract under which
the Company or any of its Subsidiaries is restricted from selling, licensing, delivering or otherwise distributing or commercializing any of 
Company Owned IP or Company Products or from providing services to customers or potential customers or any class of customers, in any 
geographic area, during any period of time, or in any segment of the market.
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3.10	Title to Properties; Absence of Liens; Condition and Sufficiency of Assets.

(a)	 None of the Company nor any of its Subsidiaries owns any real property.

(b)	 Section 3.10(b) of the Disclosure Schedule sets forth a list, as of the Agreement Date, of all leases, lease guaranties, 
subleases, agreements for the leasing, use or occupancy of, or otherwise granting a right in or relating to all real property currently leased, 
subleased or licensed by or from the Company or any of its Subsidiaries or otherwise used or occupied by the Company or any of its 
Subsidiaries for the operation of its business (the “Leased Real Property”), including all amendments, terminations and modifications thereof 
(“Lease Agreements”), and there are no other Lease Agreements for real property affecting the Leased Real Property or to which the 
Company or any of its Subsidiaries is bound. There is not, under any of such Lease Agreements, any existing default (or event which with 
notice or lapse of time, or both, would constitute a default) which would be material to the operation of the business of the Company or any 
of its Subsidiaries, and no rent is past due. The Lease Agreements are valid and effective in accordance with their respective terms, subject to 
(i) laws of general application relating to bankruptcy, insolvency and the relief of debtors, and (ii) rules of law governing specific 
performance, injunctive relief and other equitable remedies. None of the Company nor any of its Subsidiaries has received any notice of a 
default, alleged failure to perform, or any offset or counterclaim with respect to any such Lease Agreement, which has not been fully 
remedied and/or withdrawn.

(c)	 Each of the Company and its Subsidiaries has good title to, or valid leasehold interest in all of its properties, and 
interests in properties and tangible assets, real and personal, reflected on the Current Balance Sheet or acquired after the Balance Sheet Date 
(except properties and assets, or interests in properties and assets, sold or otherwise disposed of since the Balance Sheet Date in the Ordinary 
Course of Business), or, with respect to leased tangible properties and assets, valid leasehold interests in such properties and assets that afford 
each of the Company and its Subsidiaries, as applicable, valid leasehold possession of the properties and assets that are the subject of such 
leases, in each case, free and clear of all Liens, except Permitted Liens.

(d)	 The tangible assets and properties owned, leased and licensed by the Company or its Subsidiaries constitute all of the 
assets and properties (other than Intellectual Property Rights, which are covered by Section 3.11) that are necessary for the Company and its 
Subsidiaries to conduct, operate and continue the conduct of the business of the Company and its Subsidiaries and to sell and otherwise enjoy 
full rights to exploitation of the assets and properties of the Company and its Subsidiaries in all material respects.

(e)	 All material machinery, equipment, and other tangible assets of the Acquired Companies (other than real property) 
currently being used in the conduct of the business of the Acquired Companies have been maintained in all material respects in accordance 
with generally accepted industry practice (giving due account to the age and length of use and ordinary wear and tear), are in all material 
respects in good operating condition and repair, ordinary wear and tear excepted, and are adequate and suitable for the uses to which they are 
being put. No maintenance of such assets has been materially deferred by the Acquired Companies.

3.11	Intellectual Property.

(a)	 Section 3.11(a) of the Disclosure Schedule contains a correct, current, and complete list of all Company IP 
Registrations, specifying as to each, as applicable: the title, mark, or design; the record owner, if any; the jurisdiction by or in which it has 
been issued, registered, or filed; the patent, registration, or application serial number; the issue, registration, or filing date; and the current 
status.
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(b)	 Section 3.11(b) of the Disclosure Schedules contains a correct, current, and complete list of all material Company IP 

Agreements, specifying for each, the date, title, and parties thereto, and separately identifying the Company IP Agreements:  (i) under which 
the Company or any if its Subsidiaries is a licensor and grants license rights to any Person to any Company Intellectual Property (except for 
non-exclusive licenses of Intellectual Property granted in the Ordinary Course of Business); (ii) under which the Company or any if its 
Subsidiaries is a licensee and is granted license rights to the Intellectual Property of any Person (other than agreements with a third party for 
commercially available software on the vendor’s standard form template agreement and having annual fees of less than $25,000 per year and 
non-exclusive licenses granted in the Ordinary Course of Business); and (iii) which otherwise relate to the Company’s or any if its 
Subsidiaries’ development or acquisition of Intellectual Property (other than employment-related agreements).  Company has made available 
to Parent correct and complete copies of all Company IP Agreements, including all material amendments and supplements thereto.  Each 
Company IP Agreement is valid and binding on the Company and its Subsidiaries, as applicable, in accordance with its terms and is in full 
force and effect.  Neither the Company, any of its Subsidiaries nor, to the Knowledge of the Company, any other party thereto has provided or 
received any written notice of breach of, default under, or intention to terminate (including by non-renewal), any Company IP Agreement.

(c)	 Except as set forth in 3.11(c)(i) of the Disclosure Schedules, the Company or any if its Subsidiaries is the sole and 
exclusive legal and beneficial, and with respect to the material Company IP Registrations, record, owner of all right, title, and interest in and 
to the Company Intellectual Property, free and clear of Liens other than Permitted Liens, and, has a valid and enforceable right to use all 
other material Intellectual Property used in or necessary for the conduct of the Company’s or any if its Subsidiaries’ business as currently 
conducted.  Except as set forth in Section 3.11(c)(ii) of the Disclosure Schedules, the Company or a Subsidiary has entered into written 
Contracts with each employee, consultant, independent contractor, personnel, or other Person who has contributed to the invention, creation, 
or development of any Company Intellectual Property during the course of employment or engagement with the Company or any if its 
Subsidiaries whereby such employee or independent contractor (i) acknowledges the Company's exclusive ownership of all Intellectual 
Property invented, created, or developed by such employee, consultant, independent contractor, personnel or other Person within the scope of 
his or her employment or engagement with the Company or its Subsidiaries; (ii) grants to the Company or its Subsidiaries a present 
assignment of any ownership interest such employee or independent contractor may have in or to such Intellectual Property, to the extent 
such Intellectual Property does not constitute a “work made for hire” under applicable Law; and (iii) irrevocably waives any right or interest, 
including any moral rights, regarding any such Intellectual Property, to the extent permitted by applicable Law.  All assignments and other 
instruments necessary to establish, record, and perfect the Company’s or its Subsidiaries’ ownership interest in the material Company IP 
Registrations have been executed, delivered, and filed with the relevant Governmental Entities and authorized registrars.

(d)	 Except as set forth in Section 3.11(d) of the Disclosure Schedules, neither the execution, delivery or performance of 
this Agreement, nor the consummation of the transactions contemplated hereunder, will result in the loss or impairment of, or require the 
consent of any other Person in respect of, the Company’s or its Subsidiaries’ right to own or use any Company Intellectual Property and 
Intellectual Property granted to the Company or its Subsidiaries under the Company IP Agreements, except as would not reasonably be 
expected to be material to the Company and its Subsidiaries, taken as a whole.

(e)	 To the Knowledge of the Company, all of the Company Intellectual Property (except in process Company IP 
Registrations for Patents) are subsisting, valid, and enforceable and there is no reasonable basis to challenge such validity or enforceability.  
The Company and its Subsidiaries have taken necessary steps to maintain and enforce the Company Intellectual Property and to preserve the 
confidentiality of all Trade Secrets included in the Company Intellectual Property, including by requiring all Persons having access thereto to 
execute binding, written non-disclosure agreements.  Except pursuant 
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to enforceable confidentiality obligations in favor of the Company or its Subsidiaries, there has been no disclosure to any third party of any 
confidential information or Trade Secrets included in the Company Intellectual Property. All required filings and fees related to the Company 
IP Registrations have been timely submitted with and paid to the relevant Governmental Entities and authorized registrars.

(f)	 The conduct of the Company and its Subsidiaries’ business as currently and previously conducted, including the use 
of the Company Intellectual Property do not infringe, misappropriate or otherwise violate, have not infringed, misappropriated or otherwise 
violated the Intellectual Property rights of any Person.  To the Knowledge of the Company, no Person has infringed, misappropriated or 
otherwise violated any Company Intellectual Property.

(g)	 There have been no Legal Proceedings (including any lawsuits or administrative proceedings, including opposition, 
cancellation, revocation, review, or other proceeding), whether settled, pending, or threatened (including in the form of offers to obtain a 
license):  (i) alleging any infringement, misappropriation, or other violation by the Company or its Subsidiaries of the Intellectual Property of 
any Person; (ii) challenging the validity, enforceability, registrability, patentability, or ownership of any Company Intellectual Property or the 
Company’s or its Subsidiaries’ right, title, or interest in or to any Company Intellectual Property; or (iii) by the Company or any of its 
Subsidiaries, alleging any infringement, misappropriation, or other violation by any Person of the Company Intellectual Property.  Neither the
Company nor any of its Subsidiaries has Knowledge of any facts or circumstances that could reasonably be expected to give rise to any such 
Legal Proceeding.  Neither the Company nor any of its Subsidiaries is subject to any Order that restricts or impairs the use of any Company 
Intellectual Property in any respect.

(h)	 Section 3.11(h) of the Disclosure Schedule lists all software or other material that is used or distributed as Open 
Source Software or “free software” by the Company or any of its Subsidiaries (the “Open Source Materials”).  Section 3.11(h) of the 
Disclosure Schedule identifies for each Open Source Material the license pursuant to which it is used and describes the manner in which the 
Open Source Materials were used, including: (i) the open source license (including version number, if any) pursuant to which Company or 
any of its Subsidiaries use such Open Source Materials, (ii) the location on the Internet, if any, where such Open Source Materials were most 
recently accessed by the Company or any of its Subsidiaries, (iii) whether and how the Open Source Materials were modified or distributed 
by the Company or any of its Subsidiaries, (iv) if the Open Source Materials were modified, the nature of the modification, and (v) the 
relationship of the Open Source Materials to the Company’s or any of its Subsidiaries’ assets and properties, including, for example, any 
software.  All of the Open Source Materials used by the Company or any of its Subsidiaries have been used in compliance in all material 
respects with the terms of each respective license.  Neither the Company nor any of its Subsidiaries has used, modified, distributed, or made 
available any Open Source Materials in a manner that that creates, or purports to create, obligations for the Company or any of its 
Subsidiaries to grant, or purport to grant, to any third party, any rights or immunities under any Company Intellectual Property (including 
using any Open Source Materials that require, as a condition of use, modification or distribution of the Open Source Materials that other 
software incorporated into, derived from or distributed with the Open Source Materials be (x) disclosed or distributed in source code form, 
(y) be licensed for the purpose of making derivative works or (z) be redistributable at no charge).

3.12	Agreements, Contracts and Commitments.

(a)	 Except for this Agreement, the Related Agreements and the Contracts specifically identified on Section 3.12(a) of the 
Disclosure Schedule (with each of such Contracts specifically identified under subsection(s) of such Section 3.12 of the Disclosure Schedule 
that correspond to the Subsection or Subsections of this Section 3.12 of the Disclosure Schedule), and except with respect to a Company 
Benefit 
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Plan (including the Company Equity Plan and any awards issued under the Company Equity Plan and assumed pursuant to Section 2.1(b)) 
and the Lease Agreements, none of the Company nor any of its Subsidiaries is a party to, bound by or uses the benefits of any of the 
following Contracts:

(i)	 (i) any form of employment, contractor or consulting Contract with any current Employee, consultant or  
independent contractor and any individual agreements that materially deviate from the standard form; (ii) any Contract to grant any 
severance, change of control payments, retention bonus, or termination pay (in cash or otherwise) to any Employee; (iii) each employment 
agreement or offer letter that is not immediately terminable at-will by the Company without advance notice, severance, or other cost or 
liability; (v) any form bonus or commission plan, or any bonus agreements or commission agreements with any Employee, and the schedule 
of bonus or commission commitments made to Employees; or (vi) any separation agreement, settlement agreement with any Employee or 
other Person, as well as any settlement agreement, consent decree, or other similar agreement with any Governmental Entity, entered into 
within the three year period preceding the Closing, (1) pursuant to which claims for harassment or discrimination were released; or (2) under 
which the Company or any of its Subsidiaries has any current actual or potential Liability;

(ii)	 any Contract or plan, including any stock option plan, stock appreciation rights plan or stock purchase plan, 
any of the benefits of which shall be increased, or the vesting of benefits of which shall be accelerated or may be accelerated, by the 
occurrence of any of the transactions contemplated by this Agreement or the value of any of the benefits of which shall be calculated on the 
basis of any of the transactions contemplated by this Agreement;

(iii)	 any Contract relating to capital expenditures and involving future payments in any amount in excess of  
$25,000 individually or $75,000 in the aggregate, in each case in any fiscal year;

(iv)	 any Contract relating to the disposition or acquisition of ownership of assets or any interest in any business 
enterprise outside the Ordinary Course of Business;

(v)	 any mortgages, hypothecs, indentures, guarantees, loans or credit agreements, security agreements or other 
agreements or instruments relating to the borrowing of money or extension of credit or other Indebtedness;

(vi)	 any purchase order or Contract for the purchase of tangible items of equipment or related services in any
amount in excess of $25,000 individually or $75,000 in the aggregate, in each case in any fiscal year  and is not cancelable without penalty 
within ninety (90) days;

(vii)	any Contract with any Governmental Entity to which the Company or any Subsidiary is a party;

(viii)	 any confidentiality and non-disclosure agreements (whether the Company or any of its Subsidiaries is 
the beneficiary or the obligated party thereunder), other than those related to commercial transactions in the Ordinary Course of Business or 
in connection with a potential Acquisition Transaction entered into prior to the Agreement Date;

(ix)	 any Contract required to be disclosed on Section 3.9 of the Disclosure Schedule; 
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(x)	 (A) any management service, legal partnership or joint venture Contract; and (B) any Contract that involves 

a sharing of revenues, profits, cash flows, expenses or losses with other Persons;

(xi)	 each Contract containing any royalty, milestone, or other contingent payments based on any research,  
exploration, testing, development, collection, regulatory filings or approval, sale, distribution, commercial manufacture or other similar 
occurrences, developments, activities or event;

(xii)	each Contract that contemplates or involves the payment by or to the Company after the date of this  
Agreement in excess of $50,000 pursuant to its express terms relating to: (A) any distribution, reseller or sales representative agreement 
(identifying any that contain exclusivity provisions); (B) any agreement involving provision of services or products with respect to any pre-
clinical or clinical development activities of the Company; (C) any dealer, distributor, joint marketing, alliance, joint venture, cooperation, 
development or other agreement currently in force under which the Company has continuing obligations to develop or market any product, 
technology or service, or any agreement pursuant to which the Company has continuing obligations to develop any IP Rights that will not be 
owned, in whole or in part, by the Company; or (D) any Contract to license any third party to manufacture or produce any product, service or 
technology of the Company or any Contract to sell, distribute or commercialize any products or service of the Company;

(xiii)	 any standstill or similar agreement containing provisions prohibiting a third party from purchasing  
Equity Interests of the Company or any of its Subsidiaries or assets of the Company or any of its Subsidiaries or otherwise seeking to 
influence or exercise control over the Company or any of its Subsidiaries;

(xiv)	 any Contract pursuant to which the Company or any of its Subsidiaries has acquired a business or  
entity, or a material portion of the assets of a business or entity, whether by way of merger, consolidation, purchase of stock, purchase of 
assets, exclusive license or otherwise, or any Contract pursuant to which it has any material ownership interest in any other Person;

(xv)	any Contract that provides for the assumption of any Tax, environmental or other Liability of any Person;

(xvi)	 any Contract between or among the Company or any Subsidiary, on the one hand, and any Affiliates 
(other than the Company or any such Subsidiary), on the other hand, that will not be terminated effective as of the Closing Date (other than 
employment, incentive, compensatory and similar agreements, and Charter Documents);

(xvii)	 any Contract or other arrangement to settle any Legal Proceeding or to settle any threatened or  
reasonably anticipated Legal Proceeding; and

(xviii)	 any other Contract that involves $25,000 individually or $75,000 in the aggregate or more, in each case 
in any fiscal year, and is not cancelable without penalty within ninety (90) days.

(b)	 The Company has made available correct and complete copies of each Contract required to be disclosed pursuant to 
Sections 3.2, 3.9,  3.10, 3.11, 3.12 and 3.19(a). For the purposes of this Agreement, each of the foregoing Contracts referenced in this 
subsection 3.12(b) and any Contracts entered into subsequent to the Agreement Date and prior to the Closing Date that would have been 
required to be 
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disclosed if such Contract had been in effect as of the Closing Date, shall each be a “Material Contract” and collectively are the “Material 
Contracts.”

(c)	 Each of the Company and its Subsidiaries has performed in all material respects all of the obligations required to be 
performed by it and is entitled to all benefits under, and, to the Knowledge of the Company, is not alleged to be in default in respect of, any 
Material Contract. Each of the Material Contracts is valid, binding and, assuming the due authorization, execution and delivery by the other 
parties thereto, enforceable against the Company or its Subsidiaries (to the extent such entity is a party to such Material Contract), and is in 
full force and effect, subject only to the effect, if any, of applicable bankruptcy and other similar Laws affecting the rights of creditors 
generally and rules of Law governing specific performance, injunctive relief and other equitable remedies. There exists no default or event of 
default or event, occurrence, condition or act, with respect to the Company or any of its Subsidiaries, or to the Knowledge of the Company, 
with respect to any other contracting party, that, with the giving of notice, the lapse of time or the happening of any other event or condition, 
would reasonably be expected to (i) become a material default or material event of default under any Material Contract; or (ii) give any third 
party (A) the right to declare a material default or exercise any material remedy under any Material Contract, (B) the right to a material 
rebate, chargeback, refund, credit, penalty or change in delivery schedule under any Material Contract, (C) the right to accelerate the maturity 
or performance of any material obligation of the Company or any of its Subsidiaries under any Material Contract, or (D) the right to cancel, 
terminate or modify or in any material respect any Material Contract. None of the Company nor any of its Subsidiaries has received any 
notice or other communication regarding any actual or possible violation or breach of, default under, or intention to cancel or modify any 
Material Contract. None of the Company nor any of its Subsidiaries has any Liability for renegotiation of Contracts with Governmental 
Entities. 

3.13	Interested Party Transactions.

(a)	 Except as set forth on Section 3.13 of the Disclosure Schedule, no officer, director or manager of the Acquired 
Companies, or, to the Knowledge of the Company, any Company Stockholder (nor, to the Knowledge of the Company, none of the members, 
directors, officers, employees, Affiliates or “associates” (or members of any of their “immediate family”) (as such terms are respectively 
defined in Rule 12b-2 and Rule 16a-1 of the 1934 Act)) (each, an “Interested Party”), has or has had, directly or indirectly, (i) any interest in 
any entity which furnished or sold, or furnishes or sells, services, products, or technology that the Company or any of its Subsidiaries 
furnishes or sells, or proposes to furnish or sell; (ii) any interest in any entity that purchases from or sells or furnishes to the Acquired 
Companies, any goods or services; (iii) any interest in, or is a party to, any Contract to which the Acquired Companies is a party (except for 
any Contract relating to normal compensation or welfare benefits provided for services as an officer, director or employee of any Acquired 
Company); (iv) is the beneficiary of any management or other fees paid by any of the Acquired Companies; or (v) is indebted to or has 
borrowed money from or lent money to, or is a guarantor or indemnitor of any Acquired Company (other than any such indebtedness, 
guarantee or indemnity that will be discharged or extinguished at or prior to Closing); provided, that ownership of no more than five percent 
(5%) of the outstanding voting securities of a publicly traded entity shall not be deemed to be an “interest in any entity” for purposes of this 
Section 3.13. Except as set forth on Section 3.13 of the Disclosure Schedule, no Interested Party holds any Company Securities the vesting of 
which shall accelerate upon the consummation of the transactions contemplated by this Agreement. 

(b)	 All transactions pursuant to which any Interested Party has purchased any services, products, or technology from, or 
sold or furnished any services, products or technology to, the Company or any of its Subsidiaries that were entered into on or after the 
inception of such Acquired Company, have been on an arms’-length basis on terms no less favorable to the Company or any of its 
Subsidiaries than would be available from an unaffiliated party.
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3.14	Company Authorizations .  Section 3.14 of the Disclosure Schedule sets forth, as of the Agreement Date, each consent, 

license, permit, grant or other authorization (a) pursuant to which the Company or any of its Subsidiaries currently operates, provides any 
services or holds any interest in any of their properties; or (b) which is required for the operation of the business of the Company or any of its 
Subsidiaries as currently conducted or the holding of any such interest, in each case, except for any consent, license, permit, grant or other 
authorization the lack of which would not reasonably be expected to be material to the Company and its Subsidiaries, taken as a whole 
(collectively, including any such items that are required to be disclosed in Section 3.14 of the Disclosure Schedule, “Company 
Authorizations”). All of the Company Authorizations have been issued or granted to the Company or any of its Subsidiaries, are in full force 
and effect and constitute all Company Authorizations required to permit the Company and its Subsidiaries to operate or conduct its business 
or hold any interest in its properties or assets. Each of the Company and its Subsidiaries is in compliance in all material respects with all such 
Company Authorizations.

3.15	Litigation. 

(a)	 There is no Legal Proceeding of any nature pending, or to the Knowledge of the Company, threatened against the 
Company, any of the Company’s Subsidiaries, or any of their respective properties or assets (tangible or intangible) or any of the officers, 
directors or managers of the Company or any of its Subsidiaries (in their capacities as such). To the Knowledge of the Company, no 
Governmental Entity has at any time during the last three (3) years challenged or investigated the legal right of the Company or any of its 
Subsidiaries to conduct its respective operations as presently or previously conducted or as currently contemplated to be conducted. To the 
Knowledge of the Company, there is no Legal Proceeding of any nature pending or threatened, against any Person who has a contractual right 
or a right pursuant to laws of the State of Delaware to indemnification from the Company or any of its Subsidiaries related to facts and events 
existing prior to the Effective Time.

(b)	 None of the Company nor any of its Subsidiaries has any Legal Proceeding of any nature pending against any other 
Person.

3.16	Books and Records.

(a)	 The Company has made available to Parent correct and complete copies of (i) all documents identified on the  
Disclosure Schedule, and (ii) the Charter Documents, each as currently in effect. The minute books of each of the Company and its 
Subsidiaries provided to Parent contain a correct and complete summary of all meetings of its directors and of the stockholders of the 
Company or actions by written consent of each of the Company and its Subsidiaries through the date hereof, and reflect all transactions 
referred to in such minutes accurately in all material respects.

(b)	 Each of the Company and its Subsidiaries has made and kept business records, financial books and records, personnel 
records, ledgers, sales accounting records, Tax records and related work papers and other books and records of the Company (collectively, the 
“Books and Records”) that are correct and complete and fairly reflect, in all material respects, the business activities of each of the Company 
and its Subsidiaries. None of the Company nor any of its Subsidiaries has engaged in any transaction, maintained any bank account or used 
any corporate funds except as reflected in its normally maintained Books and Records. At the Closing, the minute books and other Books and 
Records of the Acquired Companies are in the possession of the Company.

3.17	Environmental, Health and Safety Matters .  Each of the Company and its Subsidiaries is in material compliance with all 
Environmental, Health and Safety Requirements in connection with the ownership, use, maintenance or operation of its business or assets or 
properties. There are no pending, or 

-22-



 
to the Knowledge of the Company, threatened allegations by any Person that the properties or assets of the Company or any of its 
Subsidiaries are not, or that its business has not been conducted, in material compliance with all Environmental, Health and Safety 
Requirements. None of the Company nor any of its Subsidiaries has retained or assumed any Liability of any other Person under any 
Environmental, Health and Safety Requirements. There are no past or present facts, circumstances of conditions that would reasonably be 
expected to give rise to any Liability of the Company or any of its Subsidiaries with respect to Environmental, Health and Safety 
Requirements.

3.18	Brokers’ and Finders’ Fees.  None of the Company nor any of its Subsidiaries has incurred, and shall not incur, directly or 
indirectly, any Liability for brokerage or finders’ fees or agents’ commissions, fees related to investment banking or similar advisory services 
or any similar charges in connection with this Agreement or any transaction contemplated hereby, nor shall Parent or the Company or any of 
its Subsidiaries incur, directly or indirectly, any such Liability based on arrangements made by or on behalf of the Company or any of its 
Subsidiaries.

3.19	Employee Benefit Plans and Compensation.

(a)	 Schedule. Section 3.19(a) of the Disclosure Schedule contains a correct and complete list, as of the Agreement Date,
of each Company Employee Plan and each Employee Agreement, indicating the applicable jurisdiction of each International Employee Plan 
and required employer contribution (if any). None of the Company, its Subsidiaries, or any ERISA Affiliate has made any plan or 
commitment to establish or enter into any new Company Employee Plan or Employee Agreement, to modify any Company Employee Plan 
or Employee Agreement (except to the extent required by law or to conform any such Company Employee Plan or Employee Agreement to 
the requirements of any applicable Law, in each case as previously disclosed to Parent in writing, or as required by this Agreement) or the 
terms of the applicable Company Employee Plan or Employee Agreement.

(b)	 Documents. The Company has made available to Parent (i) where the Company Employee Plan has been reduced to 
writing, correct and complete copies of all documents embodying each Company Employee Plan and each Employee Agreement including 
all amendments thereto and all related trust documents, and, where the Company Employee Plan has not been reduced to writing, a written 
summary of all material plan terms; (ii) the three most recent annual report (Form 5500 and all schedules and financial statements attached 
thereto), if any, required under ERISA or the Code or by any other applicable Law in connection with each Company Employee Plan; (iii) if 
the Company Employee Plan is funded, the most recent annual and periodic accounting of such Company Employee Plan assets (or, if 
applicable, the most recent financial and asset statements, audited where required by applicable Law); (iv) the most recent summary plan 
description together with the summary(ies) of material modifications thereto, if any, required under ERISA or by any other applicable Law 
with respect to each Company Employee Plan; (v) all current material written agreements and contracts relating to each Company Employee 
Plan, including administrative service agreements, group insurance contracts, custodial agreements, funding agreements, investment 
management agreements, investment advisory agreements, and side letters; (vi) all material correspondence to or from any Governmental 
Entity relating to any Company Employee Plan other than routine correspondence in the normal course of operations of such Company 
Employee Plan that occurred within the current calendar year, or the three (3) prior calendar years; (vii) current policies pertaining to 
fiduciary liability insurance covering the fiduciaries for each Company Employee Plan, if any, and ERISA bond; (viii) all nondiscrimination 
and top-heavy tests for each Company Employee Plan for the three most recent plan years; and (ix) the most recent IRS (or any other
applicable tax authority) determination or opinion letter issued with respect to each Company Employee Plan for which determination letters 
are currently available (or a copy of any pending application for a determination letter and any related correspondence from the IRS).
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(c)	 Employee Plan Compliance. The Company and each Subsidiary of the Company has performed all obligations 

required to be performed by it under, is not in default or violation of, and, as of the date hereof, has no Knowledge of any default or violation 
by any other party to, any Company Employee Plan, and each Company Employee Plan has been established, administered and maintained in 
accordance with its terms and in material compliance with all applicable Laws, including ERISA, the Code, the Affordable Care Act, and any 
applicable local Laws. Any Company Employee Plan intended to be qualified under Section 401(a) of the Code is so qualified and has 
obtained a favorable IRS determination letter (or opinion letter, if applicable) as to its qualified status under the Code, and there has been no 
event or condition that has adversely affected or could adversely affect such qualified status. To the Knowledge of the Company, no 
“prohibited transaction,” within the meaning of Section 4975 of the Code or Sections 406 and 407 of ERISA, and not otherwise exempt 
under Section 408 of ERISA, has occurred with respect to any Company Employee Plan. There are no Legal Proceedings pending or, to the 
Knowledge of the Company, threatened or reasonably anticipated (other than routine claims for benefits) against any Company Employee 
Plan or against the assets of any Company Employee Plan. There are no audits, inquiries or Legal Proceeding pending or to the Knowledge 
of the Company, threatened by the IRS, DOL, or any other Governmental Entity with respect to any Company Employee Plan. The Company 
and its Subsidiaries has not incurred (whether or not assessed), or is not reasonably expected to incur or to be subject to, any Tax, penalty or 
other liability with respect to any Company Employee Plan under Section 502(i) or 502(l) of ERISA, Title I of ERISA, or Sections 4975 
through 4980 of the Code. All benefits, contributions, and premiums relating to each Company Employee Plan have been timely paid in 
accordance with the terms of such Company Employee Plan and all applicable Laws and accounting principles, and all benefits accrued, 
under any unfunded Company Employee Plan have been paid, accrued or otherwise adequately reserved to the extent required by, and in 
accordance with, GAAP. Each Company Employee Plan can be amended, terminated or otherwise discontinued after the Effective Time in 
accordance with its terms, without Liability to Parent, the Company or any ERISA Affiliate (other than ordinary administration expenses).

(d)	 No Pension Plan. None of the Company nor any ERISA Affiliate has ever maintained, established, sponsored, 
participated in, or contributed to, any Pension Plan subject to Title IV or Section 302 of ERISA or Section 412 of the Code, and none of the 
assets of the Company or any ERISA Affiliate is, or may reasonably be expected to become, the subject of any lien arising under Section 303 
of ERISA or Sections 430 or 436 of the Code.

(e)	 No Self-Insured Plan, MEWA or VEBA. None of the Company nor any ERISA Affiliate has ever maintained, 
established, sponsored, participated in or contributed to any self-insured plan that provides benefits to Employees (including any such plan 
pursuant to which a stop loss policy or contract applies). No Company Employee Plan is a voluntary employees’ beneficiary association 
under Section 501(c)(9) of the Code or a multiple employer welfare arrangement within the meaning of Section 3(40) of ERISA.

(f)	 Collectively Bargained, Multiemployer and Multiple Employer Plan. At no time have the Company or any 
ERISA Affiliate contributed to or been obligated to contribute to any multiemployer plan (as defined in Section 3(37) of ERISA). None of 
the Company nor any ERISA Affiliate has at any time ever maintained, established, sponsored, participated in or contributed to any multiple 
employer plan or to any plan described in Section 413 of the Code.

(g)	 For each Company Employee Plan that is a group health plan under Section 733(a)(1) of ERISA and Section 5000(b)
(1) of the Code, the Company has complied with the Patient Protection and Affordable Care Act (“ACA”), and the Company has not incurred 
(whether or not assessed), or is not reasonably expected to incur or to be subject to, any Tax, penalty or other liability that may be imposed 
under the ACA or Sections 4980B, 4980D, 4980H, 6721 or 6722 of the Code or with respect to any 
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requirement to timely file ACA information returns with the IRS or provide statements to participants under Section 6056 or 6055 of the 
Code or state law requirements as applicable, with respect to any of Company Employee Plans.

(h)	 No Post-Employment Obligations. No Company Employee Plan or Employee Agreement provides, or reflects or 
represents any Liability to provide, post-employment or retiree life insurance, health or other employee welfare benefits to any Person for any 
reason, except as may be required by COBRA or other applicable statute or Law, and neither the Company nor any of its Subsidiaries has 
ever represented, promised or contracted (whether in oral or written form) to any Employee (either individually or to Employees as a group) 
or any other Person that such Employee(s) or other Person would be provided with post-employment or retiree life insurance, health or other 
employee welfare benefits, except to the extent required by statute or applicable Law.

(i)	 Effect of Transaction. Neither the execution and delivery of this Agreement nor the consummation of the 
transactions contemplated hereby (either alone or upon the occurrence of any additional or subsequent events) shall (i) result in any payment 
or benefit (including severance, bonus or otherwise) becoming due to any Employee of the Company or any of its Subsidiaries (except as set
forth in Section 3.19(i) of the Disclosure Schedule); (ii) result in any forgiveness of Indebtedness with respect to any Employee; (iii) increase 
or accelerate any payments or benefits (including stock or stock-based compensation) otherwise payable by the Company or any of its 
Subsidiaries; or (iv) result in the obligation to fund benefits or result in the acceleration of the time of payment or vesting of any such 
benefits, except as required under Section 411(d)(3) of the Code.

(j)	 Employment Matters. The Company and each Subsidiary of the Company is, and at all times in the last three (3) 
years has been, in material compliance with all applicable Laws, rules and regulations, collective bargaining agreements and arrangements, 
extension orders and binding practices and procedures respecting employment, including but not limited to: employment practices, terms and 
conditions of employment, Tax withholding, prohibited discrimination, harassment, and retaliation, equal employment opportunity, fair 
employment practices, statutory leaves of absence, meal and rest periods, vacation, sick and other paid time off, immigration status, 
employee safety and health, wages and hours (including overtime wages), compensation and hours of work, pay equity, background 
investigations, and in each case, with respect to Employees: (i) has withheld and reported all amounts required by Law or by agreement to be 
withheld and reported with respect to wages, salaries and other payments to Employees; (ii) is not liable for any arrears of wages, severance 
pay or any Taxes or any penalty for failure to comply with any of the foregoing; and (iii) is not liable for any payment to any trust or other 
fund governed by or maintained by or on behalf of any Governmental Entity, with respect to unemployment compensation benefits, social 
security, health and welfare, or other statutory benefits or obligations for Employees (other than routine payments to be made in the normal 
course of business and consistent with past practice). The Company and each Subsidiary of the Company has paid in full to all current and 
former Employees, independent contractors, and consultants all wages, salaries, commissions, bonuses, benefits, and other compensation that 
are due and owing to such Persons, and any amounts accrued (but not yet due and owing) are properly reflected in the books and records of 
the Company and its Subsidiaries. Except as set forth in Section 3.19(j) of the Disclosure Schedule, there are no Legal Proceedings, 
administrative matters, complaints, grievances, or investigations pending, or to the Knowledge of the Company, threatened or reasonably 
anticipated against the Company or any of its Subsidiaries or any of the Employees relating to any Employee, or Employee Agreement, 
including (without limitation), any claim relating to unfair labor practices, employment discrimination, harassment, retaliation, compensation, 
misclassification of workers, or any other employment related matter arising under applicable Law (other than ordinary unemployment 
claims or routine claims under a Company Employee Plan). There are no pending or, to the Knowledge of the Company, threatened claims or 
actions against the Company or any of its Subsidiaries or any trustee under any worker’s compensation policy or long term disability policy. 
None of the Company nor any 
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Subsidiary of the Company is a party to a conciliation agreement, consent decree or other agreement or Order with any Governmental Entity 
with respect to employment practices. Except as set forth in Section 3.19(j) of the Disclosure Schedule or applicable Law, the employment of 
each Employee is terminable at the will of the Company or applicable Subsidiary of the Company, and none of the Company nor any 
Subsidiary of the Company has any obligation to provide any particular form or period of notice prior to terminating the employment of any 
Employee, and any such termination would result in no Liability to the Company or any of its Subsidiaries other than claims for severance
pay and benefits as set forth in Section 3.19(j) of the Disclosure Schedule or applicable Law. None of the Company nor any Subsidiary of the 
Company has any Liability with respect to any misclassification of: (A) any Person as an independent contractor rather than as an employee 
under applicable federal and state law; (B) any Employee leased from another employer; or (C) any Employee currently or formerly 
classified as exempt from overtime wages under applicable federal or state Law. No current or former Employee of the Company or any 
Subsidiary of the Company is misclassified as exempt from overtime under applicable wage and hour laws, and no current or former 
independent contractor is a misclassified employee. There are no outstanding assessments, orders, penalties, fines, liens, charges, surcharges, 
or other amounts due or owing pursuant to any workplace safety and insurance legislation or occupational health and safety legislation and, 
to the Knowledge of the Company, no audit or investigation of the Company or any Subsidiary is currently being performed pursuant to any 
such legislation.

(k)	 Labor. There is no labor organization representing, purporting to represent or, to the Knowledge of the Company, 
seeking to represent any Employees of the Company or of any Subsidiary of the Company. There is not now or within the three (3) years 
preceding the Agreement Date pending or, to the Knowledge of the Company, threatened against the Company or any Subsidiary of the 
Company any: (i) labor dispute, strike, slowdown, work stoppage, boycott, picketing, lockout, job action, labor dispute; (ii) unfair labor 
practice charge or complaint before the National Labor Relations Board or any other Governmental Entity; (iii) request or demand by any 
labor organization for recognition as the collective bargaining representative of any Employees of the Company or of any Subsidiary of the 
Company, or union organizing activity (of unrepresented Employees); (iv) representation petition or question concerning representation 
regarding any Employees of the Company or of any Subsidiary of the Company; or (v) Legal Proceeding, or labor disputes or grievances 
relating to any labor matters involving any current Employee, including charges of unfair labor practices. None of the Company nor any 
Subsidiary of the Company is presently, nor has been in the past, a party to, or bound by, or obligated to negotiate, any collective bargaining 
agreement or other contract with a labor organization, a trade or labor union, employees’ association, works council, or similar organization 
representing any of the Employees of the Company or of any Subsidiary of the Company (collectively, “Labor Agreements”), nor is any such 
Labor Agreement presently being negotiated, nor is there any duty on the part of the Company or any Subsidiary of the Company to bargain 
with any labor organization or representative for any Labor Agreement. None of the Company nor any Subsidiary of the Company has 
engaged in any unfair labor practice within the meaning of the National Labor Relations Act or other applicable labor relations Laws, and 
none of the Company nor any Subsidiary of the Company has received any correspondence, charges, complaints, notices or orders from the 
National Labor Relations Board or any state labor relations agency or any labor organization, and there are no arbitration opinions or 
decisions binding the Company or any Subsidiary of the Company that interprets or enforces  any Labor Agreement to which the Company 
or any Subsidiary of the Company is a party, or by which the Company or any Subsidiary of the Company is bound. None of the Company 
nor any Subsidiary of the Company has taken any action that would constitute a mass termination under applicable employment standards 
Laws, nor a “plant closing” or “mass layoff” within the meaning of the WARN Act, and has not issued any notification of a plant closing or 
mass layoff required by the WARN Act, or incurred any liability or obligation under the WARN Act that remains unsatisfied, including as a 
result of the COVID-19 pandemic or any Law, Order, directive, guidelines or recommendations by any Governmental Entity. No employment 
terminations, material reduction in salary or wages or employee layoff, facility closure or shutdown, reduction-in-force, furlough, temporary 
layoff, or material work 
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schedule change or reduction in hours, including any that could reasonably be expected to trigger notice under the WARN Act, has occurred 
within the past six (6) months prior to the Closing or is currently contemplated, planned or announced, including as a result of any Law,
Order, directive, guidelines or recommendations by any Governmental Entity.

(l)	 No Interference or Conflict. To the Knowledge of the Company, no stockholder, director, officer, Employee of the 
Company or any Subsidiary of the Company is obligated under any contract or agreement, or subject to any Order of any Governmental 
Entity, that would conflict with such Person’s employment with the Company or any Subsidiary of the Company, interfere with such Person’s 
efforts to promote the interests of the Company or any Subsidiary of the Company or that would interfere with the business of the Company 
or any Subsidiary of the Company. Neither the execution nor delivery of this Agreement, nor the carrying on of the business of the Company 
or any Subsidiary of the Company as presently conducted or proposed to be conducted nor any activity of such officers, directors, Employees 
or consultants in connection with the carrying on of the business of the Company or any Subsidiary of the Company as presently conducted 
or proposed to be conducted shall, to the Knowledge of the Company, conflict with or result in a breach of the terms, conditions, or 
provisions of, or constitute a default under, any contract or agreement under which any of such officers, directors, Employees, or consultants 
is now bound.

(m)	 Certain Employee Matters. Section 3.19(m) of the Disclosure Schedule contains a correct and complete list of the 
current Employees of the Company and each Subsidiary of the Company as of the Agreement Date and shows with respect to each such 
Employee (i) the Employee’s name (or employee identification number if the Employee’s name must be redacted as required by applicable 
Laws), position held, base salary or hourly wage rate, as applicable, including each Employee’s designation as either exempt or non-exempt, 
job title, and all other remuneration payable or which the Company or any Subsidiary of the Company is bound to provide (whether at 
present or in the future) to each such Employee, and includes, if any, particulars of all profit sharing, incentive, commissions, and bonus 
arrangements to which the Company or any Subsidiary of the Company is a party; (ii) the date of hire; (iii) vacation or paid time off 
eligibility for the current calendar year (including accrued paid time off or sick leave from prior years); (iv) leave status (if applicable); (v) 
visa or work permit status and visa or work permit expiration date (as applicable); (vi)  location of employment (including city, state and 
country, as applicable); (vii) relevant prior notice period required in the event of termination; (viii) any severance or termination payment (in 
cash or otherwise) to which any Employee could be entitled; and (ix) whether subject to a written employment Contract. No Employee has
given notice to the Company or any Subsidiary of the Company to terminate his or her employment with the Company or applicable 
Subsidiary of the Company and to the Knowledge of the Company, no Employee intends to terminate his or her employment for any reason, 
other than in accordance with the employment arrangements provided for in this Agreement. There are no performance improvements or 
disciplinary actions contemplated or pending against any of the Employees. No visa or work permit held by a worker with respect to their 
service with the Company or any of its Subsidiaries will expire during the six (6)-month period beginning on the Agreement Date. As of the 
Agreement Date there are no outstanding offers of employment which have been made by the Company or its Subsidiaries which have not 
yet been accepted.

(n)	 Contractor List. Section 3.19(n) of the Disclosure Schedule lists, as of the Agreement Date, (i) all current 
independent contractors, consultants and advisors to the Company or any Subsidiary of the Company; (ii) the location at which such 
independent contractors, consultants and advisors are providing services; (iii) the dates of engagement, and the notice or termination 
provisions applicable to the individual; (iv) to the extent applicable, the amounts paid to such independent contractors, consultants and 
advisors in calendar years 2020, 2021 and year-to-date 2022; (v) whether they are an individual or entity; and (vi) any eligibility to receive 
severance, termination or retention payment, change of control payment, or other similar compensation. Except as set forth on Section 
3.19(n) of the Disclosure 

-27-



 
Schedule, all independent contractors, consultants and advisors to the Company or any Subsidiary of the Company can be terminated 
immediately and without advance notice or Liability on the part of the Company or applicable Subsidiary of the Company. 

(o)	 Misconduct. No allegations of sexual harassment, sexual misconduct, discrimination or retaliation while employed 
by, or providing services to, the Company or any Subsidiary of the Company have been made, or to the Company’s Knowledge, threatened or
anticipated, (i) against any current or former officer, director, manager, or supervisor of the Company or of any Subsidiary of the Company; 
or (ii) by any Employee of the Company or any Subsidiary of the Company against the Company or any Subsidiary. Neither the Company 
nor any of its Subsidiaries has disciplined or terminated any Employee, entered into any settlement agreement  (other than separation 
agreements containing general releases of all claims in the Ordinary Course of Business), or conducted any investigation related to 
allegations of sexual harassment, sexual misconduct or retaliation by or regarding any current or former Employee. To the extent required by 
applicable Law, each of the Company and its Subsidiaries has established and distributed to its Employees a written policy against 
harassment and a complaint procedure, and it has required all Employees to complete anti-harassment training in material compliance with 
applicable Law.

(p)	 Work Authorization. All of the Employees of the Company and each Subsidiary of the Company are authorized and 
have appropriate documentation to work in the jurisdiction in which they are working. With respect to individuals employed within the 
United States or its territories, the Company has on file a completed Form I-9 for such individual completed no later than the third business 
day after such individual’s date of hire and the Company has verified the eligibility of all such individuals within the past three (3) years 
through the U.S. Department of Homeland Security’s e-Verify system.  The Company has not knowingly hired or continued to employ 
unauthorized workers.  The Company has not used the services of any individual through a staffing agency, Contract or subcontract knowing 
that the individual was an unauthorized worker.

3.20	Insurance.  Section 3.20 of the Disclosure Schedule lists, as of the Agreement Date, all insurance policies and fidelity bonds 
covering the assets, business, equipment, properties, operations, employees, officers and directors (in such capacities as employees, officers 
and directors) of the Company or any of its Subsidiaries, including the type of coverage, the carrier, the policy limits of coverage, the term 
and the annual premiums of such policies. There are and have been no claims in the last three (3) years for which an insurance carrier has 
denied or threatened to deny coverage. All premiums due and payable under all such policies and bonds have been paid (or if installment 
payments are due, shall be paid if incurred prior to the Closing Date), and the Company and each of its Subsidiaries is otherwise in material 
compliance with the terms of such policies and bonds.

3.21	Compliance with Laws .  Each of the Company and its Subsidiaries is and has been for the three (3) years preceding the 
Agreement Date, in compliance in all material respects with all Laws and Orders applicable to such Person and any of such Person’s 
business, properties or assets. During the three (3) year period preceding the Agreement Date, neither the Company nor any of its 
Subsidiaries has received any written, or, to the Knowledge of the Company, verbal or other informal notice to the effect that a Governmental 
Entity claimed or alleged that the Company or any of its Subsidiaries was not in compliance in all material respects with all Laws or Orders 
applicable to the Company and its Subsidiaries and any of its business, properties, or assets. To the Knowledge of the Company, neither the 
Company nor any of its Subsidiaries is under investigation with respect to the violation of any Laws, nor has any governmental investigation 
been threatened. No director, officer, or, to the Knowledge of the Company, agent, employee, consultant, representative or other Person 
acting on behalf of the Company or any of its Subsidiaries has, directly or indirectly, violated any provision of any Privacy Laws, Privacy 
Requirements, Regulatory Laws or Trade Laws. The representations and warranties set forth in this Section 3.21 do not apply to the 
representations or warranties as to compliance with Laws relating to any matter that is the subject of another 
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representation or warranty under this Agreement, including, without limitation, tax matters which are addressed in Section 3.8, intellectual 
property matters which are addressed in Section 3.11, environmental matters which are addressed in Section 3.17, employee plans which are 
addressed in Sections 3.19(c) and (g), employment matters which are addressed in Section 3.19(j), labor matters which are addressed in 
Sections 3.19(k) and (o), export control matters which are addressed in Section 3.22, anti-corruption matters which are addressed in Section 
3.23, and regulatory matters which are addressed in Section 3.24.

3.22	Export Control and Sanctions Laws .  The Company and each of its Subsidiaries has conducted its export transactions in 
accordance in all respects with applicable provisions of export and re-export controls and sanctions laws and regulations, including the 
Export Administration Act and Regulations, the Foreign Assets Control Regulations, the International Traffic in Arms Regulations, other 
controls administered by the United States Department of Commerce or the United States Department of State, the regulations administered 
by the Office of Foreign Assets Control of the U.S. Treasury Department (“OFAC”), and all other applicable import/export controls and 
sanctions laws and regulations in other countries in which the Company or any Subsidiary of the Company conducts business. None of the 
Company nor any Subsidiary of the Company has engaged in any transactions or dealings with, or exported any products, technology, or 
services to, (a) any country or territory that is subject to a U.S. Government embargo (including, without limitation, the Crimea Region of 
Ukraine, the so-called Donetsk People’s Republic, the so-called Luhansk People’s Republic and any other Covered Region of Ukraine 
identified pursuant to Executive Order 14065, Cuba, Iran, North Korea and Syria) (collectively, the “Embargoed Countries”); (b) any 
instrumentality, agent, entity, or individual that is located in, or acting on behalf of, or directly or indirectly owned or controlled by any 
governmental entity of, any Embargoed Country; or (c) any individual or entity identified on any list of designated and prohibited parties 
maintained by the U.S. Government, the United Kingdom, or the European Union, including, but not limited to, the List of Specially 
Designated Nationals and Blocked Persons, the Foreign Sanctions Evaders List, or the Sectoral Sanctions Identifications List, which are 
maintained by OFAC, or the Entity List, Denied Persons List, or Unverified List or equivalent, which are maintained by the Bureau of 
Industry and Security of the U.S. Commerce Department (collectively, the “Prohibited Party Lists”). None of the Company nor any 
Subsidiary of the Company nor, to the Knowledge of the Company, any of their respective actual or beneficial owners appears on a 
Prohibited Party List. Without limiting the foregoing: (A) the Company and each Subsidiary of the Company has obtained all export and 
import licenses, license exceptions and other consents, notices, waivers, approvals, Orders, authorizations, registrations, declarations and 
filings with any Governmental Entity required for (i) the export, import and re-export of products, services, software and technologies and 
(ii) releases of technologies and software to foreign nationals located in the United States and abroad (collectively, “Export Approvals”), (B) 
the Company and each Subsidiary of the Company is in material compliance with the terms of all applicable Export Approvals, (C) there are 
no pending or, to the Knowledge of the Company, threatened claims against the Company or any Subsidiary of the Company with respect to 
such Export Approvals, and (D) no Export Approvals for the transfer of export licenses to Parent or the Surviving Corporation are required, 
except for such Export Approvals that can be obtained expeditiously and without material cost. None of the Company, any Subsidiary of the 
Company, any of their respective officers, directors or managers nor, to the Knowledge of the Company, any of their respective employees 
are or have been the subject of any allegation, voluntary disclosure, investigation, prosecution or other enforcement action related to 
violations of export control and sanctions laws and regulations.

3.23	Anti-Corruption Laws.  None of the Company, any of its Subsidiaries, any of their respective officers, directors or managers 
nor, to the Knowledge of the Company, has any Affiliate, employee or agent of any of the Company or any of its Subsidiaries (in their 
capacities as such or relating to their employment, services or relationship with the Company or any of its Subsidiaries), has (a) directly or 
indirectly made, offered, promised, authorized, solicited, or accepted any contribution, gift, bribe, rebate, payoff, influence payment, 
kickback, or other payment to or from any Person, including a “foreign official” 
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(as such term is defined in the U.S. Foreign Corrupt Practices Act of 1977, as amended), foreign political party or official thereof, or 
candidate for foreign political office, regardless of what form, whether in money, property, or services (i) to obtain favorable treatment for 
business or Contracts secured, (ii) to pay for favorable treatment for business or Contracts secured, (iii) to obtain special concessions or for 
special concessions already obtained; (iv) to improperly influence or induce any act or decision, (v) to secure any improper advantage, or (vi) 
in violation of applicable Law (including Anti-Corruption Laws); or (b) established or maintained any fund or asset that has not been 
recorded in the books and records of the Company and its Subsidiaries. The Company and its Subsidiaries have established and maintain 
written policies and procedures to promote and ensure material compliance with Anti-Corruption Laws and to ensure that all books and 
records of the Company and its Subsidiaries accurately and fairly reflect, in reasonable detail, all transactions and dispositions of funds and 
assets. None of the Company, any of its Subsidiaries, any of their respective officers, directors or managers nor, to the Knowledge of the 
Company, any of their respective employees are or have been the subject of any allegation, voluntary disclosure, investigation, prosecution, 
or other enforcement action related to the Anti-Corruption Laws.

3.24	Regulatory Matters. 

(a)	 The Company’s and its Subsidiaries’ product candidates are being and have been developed, tested, manufactured, 
packaged, labeled, stored, imported, and exported in compliance in all material respects with all applicable Laws, including, but not limited 
to, (i) the Federal Food, Drug, and Cosmetic Act (21 U.S.C. § 301 et seq.) and its implementing regulations, such as regulations relating to 
good laboratory practice, good clinical practice, and good manufacturing practice, (ii) applicable sections of the Public Health Service Act 
(42 U.S.C. § 201 et seq.) and its implementing regulations, (iii) any other applicable Laws governing research, development, investigational 
use, record keeping, reporting, testing, specification development, manufacturing, processing, packaging, labeling, storage, importation, 
transportation, handling, or export of investigational drug products (collectively, “Regulatory Laws“), as well as (iv) any permits, licenses, 
certifications, approvals, registrations, consents, clearances, authorizations, variances, exemptions and orders issued or granted by a 
Governmental Entity to the Company or any Subsidiary, including but not limited to investigational new drug applications or their national or 
foreign equivalents (collectively, “Regulatory Permits”). All such Regulatory Permits are in full force and effect, and to the Knowledge of 
the Company, no Governmental Entity has threatened to limit, suspend or revoke any Regulatory Permit.

(b)	 All pre-clinical studies and clinical investigations and trials conducted or sponsored by or on behalf of the Company 
or any of its Subsidiaries are being and have been conducted in compliance in all material respects with all applicable Regulatory Laws and 
Regulatory Permits, including standards for conducting non-clinical laboratory studies, standards for the design, conduct, performance, 
monitoring, auditing, recording, analysis and reporting of clinical trials (including for the protection of the rights and welfare of human 
subjects), and all Laws restricting the use and disclosure of health information.  No pre-clinical or clinical testing conducted by or on behalf 
of the Company or any of its Subsidiaries with respect to any product candidate has been terminated or suspended due to safety or other non-
business reasons, and, to the Knowledge of Company, there are no facts that could give rise to such a determination.  No Governmental 
Entity, institutional review board, ethics committee, independent monitoring committee, or institutional animal care and use committee has 
provided notice that it has initiated or, to the Knowledge of Company, is threatening to initiate any action to place a hold order on, or 
otherwise terminate, delay, suspend or modify any such ongoing pre-clinical or clinical testing, and, to the Knowledge of Company, there are 
no facts that would reasonably be expected to give rise to such action.

(c)	 Neither the Company nor any of its Subsidiaries has (i) received or been subject to any action, notice, citation,  
suspension, revocation, warning, administrative proceeding or investigation by a Governmental Entity or other Person that alleges or asserts 
that the Company or any of its Subsidiaries 
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has violated any applicable Regulatory Laws or which requires or seeks any adjustment, modification or alteration in the Company’s or any 
of its Subsidiaries’ product candidates or in the Company’s or any of its Subsidiaries’ operations, activities, or services that has not been
resolved, including any notice of inspectional observations, FDA warning letter or untitled letter or any similar notices or (ii) been subject to 
a corporate integrity agreement, deferred prosecution agreement, consent decree, settlement agreement or other similar agreements or Orders 
mandating or prohibiting future or past activities.  Neither the Company nor any of its Subsidiaries has settled, or agreed to settle, any actions 
brought by any Governmental Entity or any other Person for a violation of any applicable Regulatory Laws, nor is any such action pending 
resolution.  As of the date hereof, (i) there are no restrictions imposed by any Governmental Entity upon the business, activities or services of 
the Company or any of its Subsidiaries that restrict the Company’s or any of its Subsidiaries’ business operations, (ii) the Company or any of 
its Subsidiaries and its product candidates are not, and have not been, otherwise subject to any other enforcement actions taken by the FDA 
or any other Governmental Entity, and (iii) to the Knowledge of Company, there are no facts that would reasonably be expected to give rise 
to such an event as described in the immediately preceding clause (i) or (ii).

(d)	 The Company and its Subsidiaries have timely filed all material reports, statements, documents, registrations, filings, 
amendments, supplements and submissions required to be filed by them under applicable Regulatory Laws or the terms of any Regulatory 
Permits.  Each such filing complied in all material respects with applicable Regulatory Laws as of the date of submission and was true, 
complete and correct as of the date of submission, and no deficiencies have been asserted in writing by any applicable Governmental Entity 
with respect to any such filings, submissions, reports or related information.  Any material and legally necessary or required updates, 
changes, corrections, amendments, supplements or modifications to such filings required to be submitted by the Company or any of its 
Subsidiaries have been submitted thereby to the applicable Governmental Body or appropriate third party.

(e)	 Neither the Company nor any of its Subsidiaries, nor, to the Knowledge of Company, any officer, employee, or agent 
of the Company or any of its Subsidiaries (including Persons engaged by the Company for contract research, contract manufacturing, 
consulting, or other collaboration services), has made an untrue statement of a material fact or a fraudulent statement to the FDA or any other
Governmental Entity, failed to disclose a material fact required to be disclosed to the FDA or such other Governmental Entity or committed 
an act, made a statement, or failed to make a statement that, at the time such disclosure was made, would reasonably be expected to provide a
basis for the FDA to invoke its policy respecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities,” set forth in 56 
Fed. Reg.  46191 (September 10, 1991) or any other Governmental Entity to invoke any similar policy.

(f)	 Neither the Company nor any of its Subsidiaries has, and, to the Knowledge of the Company, no officer, employee, 
clinical investigator or agent of the Company or any of its Subsidiaries has, been debarred under 21 U.S.C. § 335a or any similar applicable 
Law or convicted of any crime or engaged in any conduct for which debarment is mandated or authorized by 21 U.S.C. § 335a or any similar 
applicable Law.  Neither the Company nor any of its Subsidiaries has, and, to the Knowledge of Company, no officer, employee, clinical 
investigator, or agent of the Company or any of its Subsidiaries has, been convicted of any crime or, to the knowledge of the Company, 
engaged in any conduct for which such Person would reasonably be expected to be excluded from participating in federal health care 
programs under Section 1128 of the Social Security Act of 1935, as amended, or any similar applicable Law or been excluded from 
participation in such federal health care programs or similar foreign programs.  Neither the Company nor any of its Subsidiaries is, and, to the 
Knowledge of Company, no officer, employee, clinical investigator, or agent of the Company or any of its Subsidiaries is, subject to an 
investigation or proceeding by any Governmental Entity that would reasonably be expected to result in any such suspension, exclusion, or 
debarment, as applicable, and there are no facts, to the Knowledge of Company, that would reasonably be expected to give rise to such 
suspension, exclusion, or debarment.
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3.25	Privacy and Data Security.  

(a)	 The Company and its Subsidiaries have implemented written policies relating to the Processing of Personal Data as 
of and to the extent required by applicable Law (“Privacy and Data Security Policies”).

(b)	 Neither the Company nor any of its Subsidiaries has received notice of any pending Legal Proceedings, nor has there 
been any material Legal Proceedings against the Company or any of its Subsidiaries initiated by any Person (including (i) the United States 
Federal Trade Commission, any state attorney general or similar state official, or (ii) any other Governmental Entity) alleging that any 
Processing of Personal Data by or on behalf of the Company or any of its Subsidiaries (A) is in violation of any applicable Privacy Laws or 
(B) is in violation of any Privacy and Data Security Policies.

(c)	 To the Company’s Knowledge, since January 1, 2019, (i) there has been no unauthorized access to or Processing of 
Personal Data in the possession or control of the Company or any of its Subsidiaries and (ii) there have been no material Security Incidents 
with respect to any Company IT Systems, or Personal Data.

(d)	 The Company and its Subsidiaries own or have a license to use the Company IT Systems as necessary to operate the 
business of the Company and its Subsidiaries as currently conducted.

3.26	Compliance with Regulation D.  The Company is aware that the shares of Parent Common Stock to be issued pursuant to the 
transactions contemplated by this Agreement shall constitute “restricted securities” within the meaning of the Securities Act. To the 
Company’s Knowledge, at no time was any Company Stockholder solicited by means of general advertising or general solicitation in 
connection with this Agreement or the transactions contemplated by this Agreement.

3.27	No Other Representations or Warranties.  Except for the representations and warranties contained in Article III, any Related 
Agreement or any certificate delivered hereunder, neither the Company nor any other Person makes any other representation or warranty, 
express or implied, at law or in equity, in respect of the Company or its Subsidiaries, or the business and operations or the assets of the 
Company or its Subsidiaries. Except for the representations and warranties in Article IV or the representations or warranties expressly made 
by Parent or Merger Sub in any Related Agreement, the Company acknowledges and agrees that no representation or warranty of any kind 
whatsoever, express or implied, is made or shall be deemed to have been made by or on behalf of Parent or the Merger Sub to the Company 
in connection with this Agreement, and the Company hereby expressly disclaims reliance upon any such representation or warranty.

ARTICLE IV



REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUB

Each of Parent and Merger Sub hereby represents and warrants as of the Agreement Date and as of the Closing Date (except to the 
extent any such representation or warranty expressly relates to a different date (in which case as of such date)) to the Company as follows:

4.1	 Organization.  Each of Parent and Merger Sub is duly incorporated or formed, validly existing and in good standing under the 
laws of the State of Delaware. Each of Parent and Merger Sub has the requisite corporate or other legal power and authority, as applicable, to 
own, lease and operate its assets and properties to carry on its business as it is now being conducted.
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4.2	 Authority and Enforceability. 

(a)	 Each of Parent and Merger Sub has all requisite corporate or other legal power and authority, as applicable, to enter 
into this Agreement and any Related Agreements to which it is a party and to consummate the transactions contemplated hereby and thereby. 
The execution and delivery by each of Parent and Merger Sub of this Agreement and any Related Agreements to which it is a party and the 
consummation of the transactions contemplated hereby and thereby have been duly authorized by all necessary corporate action on the part of 
Parent and Merger Sub and no further corporate action is required on the part of such Person to authorize this Agreement and any Related 
Agreements to which such Person is a party and the transactions contemplated hereby and thereby, other than the Merger Sub Stockholder 
Approvals and the filing of the Certificate of Merger pursuant to the DGCL. This Agreement and any Related Agreements to which any of 
Parent and Merger Sub is a party have been, or as of the Effective Time, shall be, duly executed and delivered by Parent and Merger Sub, as 
the case may be, and, assuming the due authorization, execution and delivery by the other parties hereto and thereto constitute, or shall 
constitute when executed and delivered, the valid and binding obligations of Parent and Merger Sub, as the case may be, enforceable against 
each of Parent and Merger Sub, as the case may be, in accordance with their terms, subject to (a) Laws of general application relating to 
bankruptcy, insolvency, fraudulent conveyance, reorganization, moratorium and other similar laws relating to or affecting creditors’ rights 
generally; and (b) general principles of equity. The boards of directors of each of Parent and Merger Sub have, by resolutions duly adopted by 
written consent or at a meeting of all directors of each of Parent and Merger Sub (and not thereafter modified or rescinded) have approved 
this Agreement, the Related Agreements, and the transaction contemplated hereby, including the Merger, in accordance with the provisions of 
the DGCL (the “Parent Board Resolutions”). No consent is required by the stockholders of Parent to adopt this Agreement and approve the 
Merger under the DGCL. The affirmative vote of Parent as the sole stockholder of Merger Sub is the only vote of the stockholders of Merger 
Sub necessary to adopt this Agreement and approve the Merger under the DGCL (the “Merger Sub Stockholder Approval”).

(b)	 No consent, approval, Order or authorization of, or registration, declaration or filing with, or notice to, any  
Governmental Entity or any other Person is required by or with respect to Parent or any of its Subsidiaries in connection with the execution 
and delivery of this Agreement or the consummation of the transactions contemplated hereby, except for (i) the filing of the Certificate of 
Merger with the Secretary of State of the State of Delaware, and (ii) such other consents, approvals, Orders, authorizations, registrations, 
declarations, filings and notices that, if not obtained or made, would not adversely affect, and would not reasonably be expected to adversely 
affect, Parent’s or any of its Subsidiaries’ ability to perform or comply with the covenants, agreements or obligations of Parent or any of its 
Subsidiaries herein or to prevent Parent and Merger Sub from consummating the transactions contemplated by this Agreement in accordance 
with this Agreement and applicable Law.

4.3	 Issuance of Shares .  Immediately prior to the Closing, the shares of Parent Common Stock to be issued to the Company 
Stockholders in connection with the Merger will be duly and validly reserved for issuance. Upon consummation of the Merger and the other 
transactions contemplated by this Agreement in accordance with the terms hereof, the shares of Parent Common Stock to be issued hereunder 
shall be duly authorized, validly issued, fully paid and nonassessable, and will be free of any Liens other than (a) Liens created by the 
Company Stockholders; and (b) Liens imposed by securities Laws. The issuance of Parent Common Stock hereunder will not, at the time of 
issuance in accordance with the terms of this Agreement, violate any pre-emptive rights, rights of first offer, rights of first refusal or similar 
rights of any Person.

4.4	 No Conflict.  The execution and delivery by each of Parent and Merger Sub of this Agreement and any Related Agreement to 
which it is a party, and the consummation of the transactions contemplated hereby and thereby, do not conflict with or result in any violation 
of or default under (with or 
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without notice or lapse of time, or both) (a) the Parent Organizational Documents, or (b) any Law or Order applicable to Parent, Merger Sub, 
other than, in the case of clause (b), such conflicts, violations or defaults as would not, individually or in the aggregate, reasonably be 
expected to (i) result in a Material Adverse Effect with respect to Parent, or (ii) prevent or materially delay the consummation of the Merger 
and the other transactions contemplated by this Agreement. 

4.5	 Litigation.   As of the Agreement Date, there is no Legal Proceeding pending, or to the Knowledge of Parent, threatened 
against Parent that challenges, or that may have the effect of preventing, delaying, making illegal or otherwise interfering with, the Merger or 
any of the other transactions contemplated by this Agreement. 

4.6	 Parent Financial Statements .  Parent has filed with the United  States Securities and Exchange Commission (the “SEC”) 
correct and complete copies of (i) the consolidated audited financial statements of Parent and its Subsidiaries for the fiscal years ended 
December 31, 2021 and December 31, 2020 (including, in each case, balance sheets, statements of income and statements of cash flows) and 
(ii) the unaudited consolidated financial statements of Parent and its Subsidiaries as of September 30, 2022 and for the nine (9)-month period 
then ended (including balance sheets, statements of income and statements of cash flows) ((i) and (ii) collectively, the “Parent Financials”). 
The Parent Financials (A) are derived from and in accordance with the books and records of Parent; (B) have complied as to form with 
applicable accounting requirements with respect thereto as of their respective dates; (C) fairly present in all material respects the consolidated 
financial condition of Parent at the dates therein indicated and the consolidated results of operations and cash flows of Parent for the periods 
therein specified (subject, in the case of unaudited interim period financial statements, to normal recurring year-end audit adjustments and the 
absence of footnotes, none of which individually or in the aggregate are or shall be reasonably be expected to have a material adverse effect 
on Parent); and (D) were prepared in accordance with GAAP, except for the absence of normal recurring year-end adjustments and footnotes 
in the Parent Financials, applied on a consistent basis throughout the periods indicated and consistent with each other. 

4.7	 Financing.  Parent has, and will on the Closing Date have, sufficient unrestricted cash on hand to pay all amounts required to 
be paid by Parent in cash at the Closing pursuant to the terms of this Agreement. In no event shall the receipt by, or the availability of any 
funds by, Parent or any of its Affiliates or any other financing be a condition to Parent’s obligation to consummate the transactions 
contemplated hereunder. 

4.8	 Brokers’ and Finders’ Fees .  Except for Piper Sandler & Co., none of Parent nor any of its Subsidiaries has incurred, and 
shall not incur, directly or indirectly, any Liability for brokerage or finders’ fees or agents’ commissions, fees related to investment banking 
or similar advisory services or any similar charges in connection with this Agreement or any transaction contemplated hereby, nor shall 
Parent or the Company or any of its Subsidiaries incur, directly or indirectly, any such Liability based on arrangements made by or on behalf 
of Parent or any of its Subsidiaries.

4.9	 No Prior Activities of Merger Sub.  Except for obligations incurred in connection with its incorporation or organization or 
the negotiation and consummation of this Agreement and the transactions contemplated hereby, neither of Merger Sub has incurred any 
obligation or liability nor engaged in any business or activity of any type or kind whatsoever or entered into any agreement or arrangement 
with any Person.

4.10	Listing of Common Stock.  As of the date of this Agreement, the Parent Common Stock to be issued at the Closing pursuant 
to this Agreement and the shares which may be issued pursuant to any restricted stock unit award issued hereunder have been authorized for 
listing on the NASDAQ Global Market, subject to official notice of issuance. 
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4.11	No Other Representations or Warranties .  Except for the representations and warranties contained in Article IV or any 

Related Agreement, neither Parent, Merger Sub nor any other Person makes any other representation or warranty, express or implied, at law 
or in equity, on behalf of Parent or Merger Sub, or the business and operations or the assets of Parent and Merger Sub. Except for the 
representations and warranties contained in Article III, any Related Agreement or any certificate delivered hereunder, the Company 
acknowledges and agrees that no representation or warranty of any kind whatsoever, express or implied, is made or shall be deemed to have 
been made by or on behalf of the Company to Parent or Merger Sub in connection with this Agreement, and each of Parent and Merger Sub 
hereby expressly disclaims reliance upon any such representation or warranty. 

ARTICLE V



COVENANTS AND AGREEMENTS

5.1	 Company Board Recommendation.  Once the Company Stockholder Approval shall have been obtained, neither the Board 
nor any committee thereof shall withhold, withdraw, amend or modify, or propose or resolve to withhold, withdraw, amend or modify in a 
manner adverse to Parent, the unanimous recommendation of the Board that the Company Stockholders vote in favor of the adoption of this 
Agreement and the approval of the Merger and the transactions contemplated hereby.

5.2	 Tax Matters.

(a)	 Preparation of Tax Returns.

(i)	 The Company Stockholders shall prepare and timely file, or shall cause to be prepared and timely filed, all 
Tax Returns that are required to be filed by the Acquired Companies (taking into account any extension properly obtained) on or before the 
Closing Date and all income Tax Returns for periods ending on or before the Closing Date that are required to be filed by the Acquired 
Companies (taking into account any extension properly obtained) after the Closing Date (“Stockholder Prepared Returns”), and shall pay, or 
cause to be paid, all Taxes of the Company due on or before the Closing Date or with respect to such Stockholder Prepared Returns. All 
Stockholder Prepared Returns shall be prepared by treating items on such Tax Returns in a manner consistent with the past practices of the 
applicable Acquired Company with respect to such items, except as otherwise required by applicable Law. A reasonable period prior to filing 
a Stockholder Prepared Return that is an income or other material Tax Return (which shall be at least twenty (20) days in the case of any 
income Tax Return), the Company shall submit a copy of such Tax Return to Parent for Parent’s review and shall make such revisions to such 
Tax Returns as are reasonably requested by Parent. 

(ii)	 Parent shall prepare or cause to be prepared and file or cause to be filed, at the expense of the Company 
Stockholders, all other Tax Returns with respect to a Pre-Closing Tax Period or Straddle Period (the “Parent Prepared Returns”). All such 
Parent Prepared Returns shall be prepared in a manner consistent with the applicable Acquired Company’s past practice, except as otherwise 
required by applicable Law. Parent will submit such Parent Prepared Return that is an income or other material Tax Return or shows Unpaid 
Pre-Closing Taxes to the Company Stockholders for review and comment a reasonable period prior to the filing of such Parent Prepared 
Return (taking into account any validly obtained extensions of time to file), which shall be at least twenty (20) days in the case of any income 
Tax Return (or, if such income Tax Return is required to be filed within twenty (20) days after the Agreement Date, as soon as practicable 
after the Agreement Date); provided that any failure or delay in providing any Parent Prepared Return to the Company Stockholders shall not 
relieve the Company Stockholders of any indemnification obligations with respect to such Tax Return except to the extent the Company 
Stockholders are actually prejudiced as a result thereof. Parent will make such revisions to such Tax Returns as are 
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reasonably and timely requested in writing by the Company Stockholders.  The Company Stockholders shall be responsible for reimbursing 
Parent for any Unpaid Pre-Closing Taxes shown as due on such Parent Prepared Return promptly upon request of Parent (to the extent such 
Unpaid Pre-Closing Taxes are not reflected in the Closing Indebtedness Amount or Closing Transaction Expenses Amount). 

(b)	 Cooperation.  The parties hereto shall cooperate fully, as and to the extent reasonably requested, in connection with 
the filing of any Tax Returns and/or any Tax refunds with respect to the Acquired Companies’ operations and any pending or threatened 
audits, Legal Proceedings or assessments with respect thereto or to Taxes owed by the Acquired Companies. Such cooperation shall include 
the retention and (upon the relevant party’s request) the provision of records and information in such party’s possession that are reasonably
relevant to any such Legal Proceeding and making employees available on a mutually convenient basis to provide additional information and 
explanation of any material provided hereunder. In furtherance of the foregoing, prior to the Closing, the Company agrees to cooperate with 
Parent and provide any relevant information within their possession requested by Parent that is reasonably necessary for Parent to determine 
the limitations, if any, on any of the Acquired Companies’ Tax loss carryforwards under Sections 382, 383 and 384 of the Code or any 
similar provision of Law of any other jurisdiction applicable to the Acquired Companies. Notwithstanding the foregoing or any other 
provision herein to the contrary, in no event shall the Company Stockholders or any Acquired Company be entitled to review or otherwise 
have access to any income Tax Return, or information related thereto, of Parent or its Affiliates (other than income Tax Returns of the 
Acquired Companies solely for taxable periods ending on or prior to the Closing Date).

(c)	 Transfer Taxes. All Transfer Taxes incurred as a result of the transactions contemplated in this Agreement shall be 
borne and paid 50% by the Parent and 50% by the Company Stockholders. Each of Parent and the Company Stockholders shall cooperate in 
filing all necessary Tax Returns and other documentation with respect to such Transfer Taxes. 

(d)	 Tax Contests.  If a claim shall be made by any Tax authority, which, if successful, would reasonably be expected to 
result in an indemnity payment to a Parent Indemnified Party, then such Parent Indemnified Party shall give notice to the Company 
Stockholders in writing of such claim and of any counterclaim the Parent Indemnified Party proposes to assert (a “Tax Claim”); provided, 
however, the failure to give such notice shall not affect the indemnification provided hereunder except to the extent the Company 
Stockholders have been materially prejudiced as a result of such failure. With respect to any Tax Claim relating to a Pre-Closing Tax Period, 
Parent shall control all proceedings in connection with such Tax Claim (including selection of counsel); provided, however, the Company 
Stockholders may participate in such Tax Claim at their own expense.  Notwithstanding the foregoing, Parent shall not settle any such Tax 
Claim, without the prior written consent of the Company Stockholders, which consent shall not be unreasonably withheld, conditioned or 
delayed. Notwithstanding anything to the contrary contained in this Agreement, this Section 5.2(d) (and not Section 6.5) shall govern Tax 
Claims to the extent of any conflict.

(e)	 Post-Closing Tax Actions.  Without the written consent of the Company Stockholders, which shall not be 
unreasonably withheld, conditioned or delayed, none of Parent and its Affiliates shall, unless required to be in compliance with Law, (A) 
make or change any Tax election or accounting method or practice that has retroactive effect to any Pre‑Closing Tax Period with respect to an 
Acquired Company, (B) take any action on the Closing Date with respect to an Acquired Company other than in the Ordinary Course of 
Business that would result in any liability with respect to Taxes to a Company Stockholder under this Agreement, or (C) make a Tax election 
pursuant to Section 338 of the Code or any similar election under state, local or foreign Tax Law with respect to an Acquired Company in 
connection with any of the transactions contemplated by this Agreement. 
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(f)	 Refunds and Credits.  Except to the extent that any Tax refund or credit for overpayment of Taxes is attributable to 

the carryback of a Tax attribute generated in a taxable period beginning after the Closing Date any refunds or credits for overpayment of 
Taxes of an Acquired Company from the applicable Tax authority for any Pre-Closing Tax Period  shall be for the account of the Company 
Stockholders to the extent such refund or credit of Tax was not taken into account for purposes of calculating the Total Merger Consideration, 
and shall be paid net after all costs and Taxes incurred in connection with the receipt thereof by Parent (for further distribution to the 
Company Stockholders) within twenty (20) days after Parent, an Acquired Company or any of their Affiliates receives such refund or after 
the relevant Tax Return or amended Tax Return is filed in which a credit for overpayment is applied to reduce Parent’s, an Acquired 
Company’s or any of their respective Affiliates’ liability for Taxes, net of all Taxes payable by Parent or any Affiliate (including, after the 
Closing, an Acquired Company) attributable to the receipt of such refund or credit and net of any reasonable out-of-pocket costs and 
expenses incurred by Parent or any Affiliate (including, after the Closing, an Acquired Company) in obtaining such refund or credit. In the 
event that Parent or any Affiliate (including, after the Closing, an Acquired Company) is required to repay all or any portion of such refund 
or credit (including any interest received thereon) to the relevant Tax authority, the Company Stockholders shall repay to Parent or such 
Affiliate the amount paid over pursuant to this Section 5.2(f) (plus any penalties, interest or other charges imposed by the relevant Tax 
authority).

5.3	 Indemnification of Directors and Officers of the Company.

(a)	 During the period ending six (6) years after the Effective Time, the Surviving Entity or its successor shall, or Parent 
shall cause the Surviving Entity or its successor to, fulfill their obligations with respect to indemnification, advancement of expenses and 
exculpation to each Person who is now, or has been at any time prior to the Closing Date, a member of the Board, manager or officer of the 
Company and each of its Subsidiaries (such directors, managers and officers being herein called the “Company Indemnitees”) pursuant to 
the terms of the Charter Documents as in effect on the Agreement Date and any indemnification agreements between the Company or any of 
its Subsidiaries and such Company Indemnitees set forth on Section 5.3(a) of the Disclosure Schedule (such obligations, collectively, the 
“D&O Indemnifiable Matters”), and the Surviving Entity or its successor shall, or Parent shall cause the Surviving Entity or its successor to, 
indemnify and hold harmless, and provide advancement of expenses to all such Company Indemnitees in accordance with the terms thereof. 
Notwithstanding the foregoing, the obligations of Parent and the Surviving Entity or their respective successors in respect of the D&O 
Indemnifiable Matters (i) shall be subject to any limitation imposed by applicable Law, the terms of the Charter Documents or the terms of 
the applicable indemnification agreement, and (ii) shall not be deemed to release any Company Indemnitee who is also an officer, manager or 
director of the Company or any of its Subsidiaries from his or her obligations pursuant to this Agreement or any Related Agreement.

(b)	 Notwithstanding any other provisions hereof, the obligations of Parent and the Surviving Entity contained in this  
Section 5.3 shall be binding upon the successors and assigns of Parent and the Surviving Entity. In the event Parent or the Surviving Entity, 
or any of their respective successors or assigns, (i) consolidates with or merges into any other Person, or (ii) transfers all or substantially all 
of its properties or assets to any Person, then, and in each case, proper provision shall be made so that the successors and assigns of Parent 
and the Surviving Entity, as the case may be, assume the obligations set forth in this Section 5.3.

(c)	 Notwithstanding anything in this Agreement to the contrary, the obligations under this Section 5.3 shall not be 
terminated or modified in such a manner as to adversely affect any Company Indemnitee to whom this Section 5.3 applies without the 
consent of such affected Company Indemnitee, it being understood and agreed that the Company Indemnitees are intended to be express third 
party beneficiaries of this Agreement. The rights of the Company Indemnitees (and other persons who are 
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beneficiaries under the D&O Tail Policy) under this Section 5.3 shall be in addition to, and not in substitution for, any other rights that such 
Persons may have under applicable Law, the Charter Documents as in effect on the Agreement Date and any indemnification agreements 
between the Company or any of its Subsidiaries and such Company Indemnitees.

5.4	 Securities Law Exemption; Registration of Shares.

(a)	 Each of the parties hereto shall use its reasonable best efforts to cause the issuance of all shares of Parent Common 
Stock contemplated by this Agreement in connection with the Merger to validly qualify for an exemption from the registration and 
prospectus delivery requirements of the Securities Act and any applicable state “blue sky” securities laws.

(b)	 The shares of Parent Common Stock constitute “restricted securities” under the Securities Act, and may not be  
transferred except in accordance with (i) the Parent Organizational Documents and (ii) the Securities Act and any other applicable state 
securities Laws pursuant to registration or exemption therefrom. All shares of Parent Common Stock issued in connection with this 
Agreement shall bear a legend or legends referencing restrictions applicable to such shares under applicable securities Laws and this 
Agreement, which legend shall state in substance: 

“THE SECURITIES EVIDENCED BY THIS CERTIFICATE HAVE BEEN ISSUED AND SOLD WITHOUT REGISTRATION UNDER 
THE UNITED STATES SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR THE SECURITIES LAWS OF 
ANY STATE OF THE UNITED STATES (A “STATE ACT”) IN RELIANCE UPON CERTAIN EXEMPTIONS FROM REGISTRATION 
UNDER SAID ACTS. THE SECURITIES EVIDENCED BY THIS CERTIFICATE CANNOT BE SOLD, ASSIGNED OR OTHERWISE 
TRANSFERRED WITHIN THE UNITED STATES UNLESS SUCH SALE, ASSIGNMENT OR OTHER TRANSFER IS (I) MADE 
PURSUANT TO AN EFFECTIVE REGISTRATION STATEMENT UNDER THE SECURITIES ACT AND IN ACCORDANCE WITH 
EACH APPLICABLE STATE ACT, OR (II) EXEMPT FROM, OR NOT SUBJECT TO, THE SECURITIES ACT AND EACH 
APPLICABLE STATE ACT.”

(c)	 Notwithstanding anything herein to the contrary, Parent shall use commercially reasonable efforts to register with the 
SEC any shares that may be issuable pursuant to any Company Equity Plan on a Registration Statement on Form S-8. 

5.5	 Confidentiality .  The parties hereto acknowledge that Parent and the Company have previously executed that certain 
Confidentiality Agreement dated October 7, 2022 (the “Confidentiality Agreement”), which shall continue in full force and effect in 
accordance with its terms and each party will hold, and will cause its respective Representatives to hold, any Confidential Information (as 
defined in the Confidentiality Agreement) confidential in accordance with the terms of the Confidentiality Agreement. Each party hereto 
agrees that it and its Representatives shall hold the terms of this Agreement, and the fact of this Agreement’s existence, confidential in 
accordance with the terms of the Confidentiality Agreement. Subject to Section 5.6, at no time shall any party hereto (and each such party 
shall cause each of its Subsidiaries and its and their respective Representatives to not) disclose any of the terms of this Agreement (including 
the economic terms) or any non-public information about a party hereto to any other Person without the prior written consent of Parent. 
Notwithstanding the foregoing or anything to the contrary in this Agreement, a party hereto shall be permitted to disclose any and all terms 
(i) to its financial, tax and legal advisors (each of whom is subject to a similar obligation of confidentiality), and (ii) to any Governmental 
Entity or administrative agency to the extent necessary or advisable in compliance with applicable Law and the rules of the primary exchange 
on which such party is then listed. The Company Stockholders and Merger Sub hereby agree to be bound by the terms and conditions of the 
Confidentiality Agreement to the same extent as though such party were a party thereto.
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5.6	 Public Disclosure.  So long as this Agreement is in effect, neither the Company nor its Representatives shall issue or cause the 

publication of any press release or other public announcement or disclosure with respect to this Agreement, the Related Agreements or the 
transactions contemplated hereby or thereby, including the Merger, without the prior written consent of Parent; provided, the Company and 
its Representatives may, without further consent of Parent, make statements with respect to this Agreement, the Related Agreements or the 
transactions contemplated hereby or thereby, including the Merger, that are consistent with (and do not otherwise include or refer to any 
terms or conditions that are not otherwise contained in) public statements with respect to this Agreement, the Related Agreements or the 
transactions contemplated hereby or thereby, including the Merger, that have previously been made by Parent. 

5.7	 Further Assurances.  From and after the Closing Date, upon the request of Parent, each of the parties hereto will do, execute, 
acknowledge and deliver all such further acts, assurances, deeds, assignments, transfers, conveyances and other instruments and papers as 
may be reasonably required or appropriate to carry out the Transactions.

5.8	  Reserved.  

5.9	 Expenses.  Whether or not the Merger is consummated, except as otherwise set forth herein, each of the Company and Parent 
shall bear its own, and its respective legal, auditors’, financial advisors’ and other representatives’ fees and other expenses incurred with 
respect to this Agreement and the Merger.

5.10	Merger Sub and Surviving Entity.  Parent shall take all actions necessary to cause Merger Sub and, after the Effective Time, 
the Surviving Entity to perform their respective obligations under this Agreement.

ARTICLE VI



SURVIVAL OF REPRESENTATIONS AND WARRANTIES; INDEMNIFICATION; ESCROW

6.1	 Survival.  The representations and warranties of the Company contained in this Agreement shall survive the Closing Date until 
11:59 p.m. (New York time) on the date that is eighteen (18) months following the Closing Date; provided, that the Company Fundamental 
Representations shall remain in full force and effect until 11:59 p.m. (New York time) on the date that is the earlier of (a) forty-eight (48) 
months following the Closing Date; and (b) sixty (60) days following the expiration of the statute of limitations applicable to the subject 
matter underlying such representation or warranty; provided further, if an indemnification claim or notice is given under, and in accordance 
with, this Article VI with respect to any representation or warranty prior to the applicable expiration date, such claim shall be preserved until 
such claim is finally resolved. The representations and warranties of Parent and Merger Sub set forth in this Agreement shall survive the 
Closing Date until 11:59 p.m. (New York time) on the date that is eighteen (18) months following the Closing Date. Each covenant and 
agreement of any party herein which, by its terms, is to be performed after the Closing, shall survive until fully performed in accordance with 
its terms. For the avoidance of doubt, it is the intention of the parties hereto that the foregoing respective survival periods and termination 
dates supersede any applicable statutes of limitations that would otherwise apply to such representations and warranties and the right to make 
indemnification claims in respect thereof under this Agreement, and the Company Stockholders and Parent hereby waive any defenses based 
on the statute of limitations to the extent inconsistent with the survival periods set forth herein.
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6.2	 Indemnification.

(a)	 From and after the consummation of the Merger, the Company Stockholders shall, (x) jointly to the extent of the  
Holdback Shares, and (y) as to any amounts exceeding the Holdback Shares, severally, and not jointly, in accordance with each Company 
Stockholder’s Pro Rata Share, indemnify and hold harmless Parent and its directors, officers, employees, Affiliates (including the Surviving 
Entity), agents and other representatives (the “Parent Indemnified Parties”), from and against all Losses paid, incurred, suffered or sustained
by the Parent Indemnified Parties, or any of them, relating to, resulting from or arising out of any of the following: 

(i)	 any breach of, or inaccuracy in, any representation or warranty of the Company in this Agreement or the 
Certificates; 

(ii)	 any breach or violation of any covenant or agreement by the Company or the Company Stockholder  
contained in this Agreement;

(iii)	 (A) any inaccuracy in any information set forth in the Allocation Schedule; or (B) any claim by or on behalf 
of any actual or purported present or former securityholder of the Company or any of its Subsidiaries, in his, her or its capacity as such;

(iv)	 regardless of the disclosure of any matters set forth in the Disclosure Schedule, any claims relating to D&O 
Indemnifiable Matters; or

(v)	 regardless of the disclosure of any matter set forth in the Disclosure Schedule, any Unpaid Pre-Closing  
Taxes, Closing Transaction Expense Amount, Closing Indebtedness Amount or Excess Cash Amount, in each case, to the extent not taken 
into account in the Closing Certificate.

(b)	 From and after the consummation of the Merger, Parent shall indemnify and hold harmless the Company  
Stockholders and the Company Stockholders’ employees, Affiliates, agents and other representatives (the “Stockholder Indemnified 
Parties”), from and against all Losses paid, incurred, suffered or sustained by the Stockholder Indemnified Parties, or any of them, relating 
to, resulting from or arising out of any of the following: 

(i)	 any breach of, or inaccuracy in, any representation or warranty of Parent or Merger Sub in this Agreement 
or any certificates or other instruments delivered by the Parent or Merger Sub in connection with the Closing of the transactions 
contemplated by this Agreement; or

(ii)	 any breach or violation of any covenant or agreement by Parent or Merger Sub contained in this Agreement.

(c)	 The rights of an indemnified party hereunder (the “ Indemnified Party”) to indemnification, compensation or 
reimbursement, payment of Losses or any other remedy under this Agreement shall not be affected by any investigation conducted with 
respect to, or any knowledge acquired (or capable of being acquired) at any time, whether before or after the execution and delivery of this 
Agreement or the Closing Date, with respect to the accuracy or inaccuracy of or compliance with, any representation, warranty, covenant or 
agreement or any other matter.  The waiver of any condition based on the accuracy of any such representation or warranty, or on the 
performance of or compliance with any such covenant or agreement, will not affect the right to indemnification, compensation or 
reimbursement, payment of Losses, or any other remedy based on any such representation, warranty, covenant or agreement. Other than with 
respect to any claim for Fraud, no Indemnified Party shall be required to show reliance on any representation, warranty, certificate or other 
agreement in order for such Indemnified Party to be 
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entitled to indemnification, compensation or reimbursement hereunder. Nothing in this Agreement shall limit the right of Parent or any other 
Indemnified Party to pursue remedies under any Related Agreement against the parties thereto, unless expressly stated herein or therein.

6.3	 Certain Limitations.

(a)	 Except in the case of Fraud, willful misconduct and/or indemnification claims related to any breach of or inaccuracy 
in the Company Fundamental Representations, the Parent Indemnified Parties, as a group, may not recover any Losses pursuant to an 
indemnification claim under Section 6.2(a)(i) unless and until the Parent Indemnified Parties, as a group, shall have paid, incurred, suffered 
or sustained at least $500,000 in Losses in the aggregate (the “Deductible”), at which time the Parent Indemnified Parties shall be entitled to 
recover only Losses in excess of the Deductible, subject to the other limitations in this Agreement. 

(b)	 Subject to the limitations set forth in this Section 6.3, the Parent Indemnified Parties shall be entitled to bring 
indemnification claims directly against the Company Stockholders (in accordance with each Company Stockholder’s Pro Rata Share); 
provided that any Losses with respect to such claims shall be recovered (i) first, from the Holdback Shares; and (ii) second, to the extent the 
Holdback Shares are insufficient to satisfy such claims, directly from the Company Stockholders; provided, further, that, except in the case of 
Fraud or willful misconduct, in no event shall the liability of the Company Stockholders for indemnification claims under Section 6.2(a)(i) 
(except in the case of indemnification claims related to any breach of or inaccuracy in the Company Fundamental Representations) exceed 
the value of the Holdback Shares in the aggregate; provided, further, that in no event shall the aggregate liability of Company Stockholders 
for all indemnification claims under this Agreement exceed the amount of  Total Merger Consideration. 

(c)	 The amount of any Losses that are subject to indemnification under this Article VI shall be calculated net of the 
amount of any insurance proceeds, indemnification payments or reimbursements actually received by the Indemnified Parties from third 
parties in respect of such Losses (net of any costs or expenses incurred in obtaining such insurance, indemnification or reimbursement, 
including any increases in insurance premiums or retro-premium adjustments resulting from such recovery).  The Indemnified Party shall use 
commercially reasonable efforts to pursue payment by the insurer of proceeds from any insurance policy reasonably applicable to cover such 
Losses.  

(d)	 For the avoidance of doubt, any Losses for indemnification under this Agreement shall be determined without  
duplication of recovery due to the facts giving rise to such Losses constituting (i) a breach of more than one representation, warranty, 
covenant or agreement, or (ii) a claim under more than one subsection of Section 6.2(a).

(e)	 The Indemnified Party shall use commercially reasonable efforts to take, and direct its Subsidiaries to take, all  
reasonable steps to mitigate any Loss upon becoming aware of any event or circumstance that would be reasonably expected to, or does, give 
rise thereto, including incurring costs only to a reasonable extent necessary to remedy the breach that gives rise to such Loss; provided, 
however, neither the Indemnified Party nor any of its Subsidiaries will have any obligation to take any action (i) that would reasonably be 
expected to result in any material costs and expenses that do not constitute Losses or (ii) that the Indemnified Party determines in good faith 
would reasonably be expected to materially adversely affect its reputation.

(f)	 The parties hereto acknowledge and agree that the sole and exclusive remedy for the parties with respect to any and 
all claims for any breach of any representation, warranty, covenant, agreement or obligation set forth herein or otherwise resulting from or 
arising out of this Agreement will 

-41-



 
be pursuant to the indemnification provisions set forth in this Article VI; provided, that the foregoing clause of this sentence shall not be 
deemed a waiver by any party of (i) any right to specific performance, equitable or injunctive relief; (ii) any right or remedy of a party under 
any Related Agreement to which it is party; or (iii) any right or remedy with respect to Fraud. 

(g)	 For purposes of determining the value of the Holdback Shares under this Article VI, the value of one Holdback Share 
shall equal the Parent Common Stock Price as of the Closing Date.

6.4	 Claims for Indemnification; Resolution of Conflicts.

(a)	 Subject to the survival periods in Section 6.1 and the limitations set forth in Section 6.3 hereof, if an Indemnified 
Party wishes to make an indemnification claim under this Article VI, such Indemnified Party shall deliver a written notice (an 
“Indemnification Claim Notice”) to the indemnifying party (the “Indemnifying Party”) (i) stating that such Indemnified Party has paid, 
incurred, suffered or sustained, or reasonably anticipates that it may pay, incur, suffer or sustain Losses, and (ii) specifying such Losses in 
reasonable detail (to the extent available), and, if applicable, the nature of the misrepresentation, breach of warranty or covenant to which 
such item is related. An Indemnified Party may update an Indemnification Claim Notice from time to time to reflect any change in 
circumstances following the date thereof.

(b)	 If the Indemnifying Party shall not object in writing within the fifteen (15) Business Day period after receipt of an 
Indemnification Claim Notice by delivery of a written notice of objection containing a reasonably detailed description of the facts and 
circumstances supporting an objection to the applicable indemnification claim (an “Indemnification Claim Objection Notice”), such failure 
to so object shall be an irrevocable acknowledgment by the Indemnifying Party that the Indemnified Party is entitled to the full amount of the 
claim for Losses set forth in such Indemnification Claim Notice. In such event, (i) if the Indemnifying Party is the Company Stockholders, 
the  Company Stockholders shall forfeit the right to receive Holdback Shares equal to the value of the amount of the Losses set forth in such 
Indemnification Claim Notice (or as much Holdback Shares as is then available in the event such Losses exceed the then available Holdback 
Shares), and  should the Holdback Shares be insufficient to satisfy in whole the amount to be paid to a Parent Indemnified Party in 
accordance with the Indemnification Claim Notice, then, subject to the limitations set forth in this Article VI, each Company Stockholders 
shall, at its election, within ten (10) Business Days following the date of such memorandum, pay to the Parent Indemnified Party either (x) 
cash, (y) shares of Parent Common Stock or (z) a mixture of cash and shares of Parent Common Stock (with such shares of Parent Common 
Stock valued at the Parent Common Stock Price) equal to its Pro Rata Share of the Losses set forth in such Indemnification Claim Notice; 
and (ii) if the Indemnifying Party is Parent, Parent shall, within ten (10) Business Days following the date of such memorandum, pay cash to 
the Stockholder Indemnified Party.

(c)	 In the event that the Indemnifying Party shall timely deliver an Indemnification Claim Objection Notice in  
accordance with Section 6.4(b), the Company Stockholders and Parent shall attempt in good faith to agree upon the rights of the respective 
parties with respect to each of such claims. If the Company Stockholders and Parent should so agree, a memorandum setting forth such 
agreement shall be prepared and signed by both parties. Parent and the Company Stockholders shall be entitled to conclusively rely on any 
such memorandum. In such event, (i) if the Indemnifying Party is the Company Stockholders,  the Company Stockholders shall forfeit the 
right to receive Holdback Shares equal to an aggregate amount of Holdback Shares equal to the amount of the Losses set forth in such 
memorandum (or as much Holdback Shares as is then available in the event such Losses exceed the then available value of the Holdback 
Shares), and should the Holdback Shares be insufficient to satisfy in whole the amount to be paid to a Parent Indemnified Party in accordance 
such memorandum, then, subject to the limitations set forth in this Article VI, each Company Stockholder shall, at its election, within ten 
(10) Business Days 
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following the date of such memorandum, pay to the Parent Indemnified Party (y) shares of Parent Common Stock or (z) a mixture of cash 
and shares of Parent Common Stock (with such shares valued at the Parent Common Stock Price) equal to its Pro Rata Share of the Losses 
set forth in such Indemnification Claim Notice; and (ii) if the Indemnifying Party is Parent, Parent shall, within ten (10) Business Days 
following the date of such memorandum, pay cash to the Stockholder Indemnified Party.

(d)	 In the event that there is a dispute relating to any Indemnification Claim Notice or Indemnification Claim Objection 
Notice that cannot be settled in accordance with Section 6.4(c), each of Parent or the Company Stockholders may file suit with respect to 
such dispute in any court having jurisdiction in accordance with Section 7.11.

(e)	 Promptly after the date that is twelve (12) months following the Closing Date (the “Interim Indemnity Holdback 
Expiration Date”), Parent will notify the Company Stockholders in writing of the amount that Parent determines in good faith to be 
necessary to satisfy all claims for indemnification, compensation or reimbursement that have been asserted in any Indemnification Claim 
Notice that was delivered to the Company Stockholders at or prior to 11:59 p.m. (New York time) on the Interim Indemnity Holdback 
Expiration Date, but not resolved, at or prior to such time (each such claim a “Interim Continuing Claim”). Within ten (10) Business Days 
following the Interim Indemnity Holdback Expiration Date, Parent shall cause its transfer agent to deliver to the Company Stockholders (in 
accordance with each such stockholder’s Pro Rata Share of such amount) the amount of Holdback Shares equal to one-half of the initial 
amount of Holdback Shares, minus the amount of Holdback Shares used to satisfy any claims for indemnification prior to the Interim 
Indemnity Holdback Expiration Date, and the amount of Holdback Shares necessary to satisfy any Interim Continuing Claim. 

(f)	 Promptly after the date that is eighteen (18) months following the Closing Date (the “Final Indemnity Holdback 
Expiration Date”), Parent will notify the Company Stockholders in writing of the amount that Parent determines in good faith to be 
necessary to satisfy all claims for indemnification, compensation or reimbursement that have been asserted in any Indemnification Claim 
Notice that was delivered to the Company Stockholders at or prior to 11:59 p.m. (New York time) on the Final Indemnity Holdback 
Expiration Date, but not resolved, at or prior to such time (each such claim a “Final Continuing Claim” and such amount, the “Retained 
Holdback Amount”). Within ten (10) Business Days following the Final Indemnity Holdback Expiration Date, Parent shall cause its transfer 
agent to deliver to the Company Stockholders (in accordance with each such stockholder’s Pro Rata Share of such amount) (i) the Holdback 
Shares then remaining as of the Final Indemnity Holdback Expiration Date (as reduced by distributions from time to time pursuant to the 
terms of this Agreement), minus (ii) an amount of Holdback Shares that in the aggregate equal the Retained Holdback Amount. 

(g)	 Following the Final Indemnity Holdback Expiration Date, after resolution and payment of all Continuing Claims,
 Parent cause its transfer agent to deliver to the Company Stockholders any then-remaining Holdback Shares (in accordance with each such 
stockholder’s Pro Rata Share of such amount).

6.5	 Third Party Claims.  In the event an Indemnified Party becomes aware of a third party claim (a “Third Party Claim”) which 
the Indemnified Party reasonably believes may result in a claim for indemnification pursuant to this Article VI, the Indemnified Party shall 
notify the Indemnifying Party of such claim with an Indemnification Claim Notice (a “Third Party Notice”), and the Third Party Notice shall 
be accompanied by copies of any documentation submitted by the third party making such Third Party Claim (except that the Indemnified 
Party may withhold from the Indemnifying Party such communications with its legal counsel to the extent that legal counsel advises that 
providing such communication could result in the loss of any attorney-client privilege or right under the work-product doctrine in respect of 
such claim, after giving due consideration to any “community of interest” or similar privilege, if any); provided,
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 that no delay or failure in delivering a Third Party Notice shall cause any Indemnified Party to forfeit any indemnification rights under this 
Article VI except to the extent that the Indemnifying Party is actually and materially prejudiced by such delay or failure. Upon receipt of a 
Third Party Notice, the Indemnifying Party shall be entitled (at its sole expense) to participate in the defense of such Third Party Claim, and, 
if the Indemnifying Party (at its sole expense) so chooses, to assume the defense thereof with counsel selected by the Indemnifying Party and 
reasonably satisfactory to the Indemnified Party; provided, however, that the Indemnifying Party shall not have the right to defend or direct 
the defense of any such Third Party Claim: (i) that is required by an insurer as a condition to the Indemnified Party’s eligibility to recover 
insurance proceeds on account of such Third Party Claim that such carrier control the matter, (ii) to the extent the Holdback Shares have yet 
to be fully released in accordance with the terms of this Article VI, where it is reasonably likely that the Losses resulting from such Third 
Party Claim will exceed the value of the then-remaining Holdback Shares, (iii) that is related to or arising in connection with any criminal 
Legal Proceeding or involving a Governmental Entity, (iv) where the claimant is seeking any remedy other than contractual monetary 
damages, (v) if the Indemnified Party believes in good faith that the Third Party Claim could (if adversely determined) have a material and 
adverse effect on its or its Affiliates’ reputation, or (vi) if the Indemnified Party is advised by legal counsel that, in its reasonable opinion, 
there is a conflict of interest that prevents the Indemnifying Party from adequately representing the Indemnified Party’s interests with respect 
to a Third Party Claims. Should the Indemnifying Party so elect to assume the defense of a Third Party Claim, the Indemnifying Party will 
not be liable to the Indemnified Party for legal expenses subsequently incurred by the Indemnified Party in connection with the defense 
thereof.  If the Indemnifying Party assumes such defense, the Indemnified Party will have the right to participate in the defense thereof and to 
employ counsel, at its own expense, separate from the counsel employed by the Indemnifying Party. If the Indemnifying Party chooses to 
defend any Third Party Claim, then all the parties will cooperate in the defense or prosecution of such Third Party Claim, including by 
retaining and (upon the Indemnifying Party’s request) providing to the Indemnifying Party all records and information which are reasonably 
relevant to such Third Party Claim, and making employees available on a mutually convenient basis to provide additional information and 
explanation of any material provided hereunder.  Whether or not the Indemnifying Party has assumed the defense of the Third Party Claim, 
neither the Indemnifying Party nor the Indemnified Party will consent to the entry of any judgment on or enter into any settlement with 
respect to the Third Party Claim without the prior written consent of the other (not to be unreasonably withheld, conditioned or delayed).    

6.6	 Treatment of Payments.  Any payment under Article VI of this Agreement, and any payment giving rise to such payment, 
shall be treated by the parties, including for U.S. federal, state, local and non-U.S. income Tax purposes, as a purchase price adjustment 
unless otherwise required by applicable Law.

ARTICLE VII



GENERAL PROVISIONS

7.1	 Notices.  Any notice or other communication required or permitted to be delivered to any party under this Agreement shall be 
in writing and shall be deemed properly delivered, given and received (i) upon receipt when delivered by hand; (ii) upon transmission, if sent 
by electronic mail transmission, or (iii) one (1) Business Day after being sent by courier or express delivery service; provided, that in each 
case the notice or other communication is sent to the address or electronic mail address set forth beneath the name of such party below (or to 
such other address or electronic mail address as such party shall have specified in a written notice given to the other parties hereto):

(a)	 if to Parent or the Merger Sub, to:
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Fulgent Genetics, Inc.
4978 Santa Anita Ave.
Temple City, CA 91780
Attention: General Counsel
Email: 


with a copy to (which shall not constitute notice):

Mintz, Levin, Cohn, Ferris, Glovsky & Popeo, P.C.
3580 Carmel Mountain Road
San Diego, CA
Attention:  Scott M. Stanton
Email:  
 
and
 
Cooley LLP
10265 Science Center Drive
San Diego, CA 92121
Attention: Rowook Park
                  Matthew Browne
Email: 
           
 

(b)	 if to the Company, to:

Fulgent Pharma Holdings Inc.

4978 Santa Anita Ave.

Temple City, CA 91780

Attention: Natalie Prescott

Email: 

 

with a copy to (which shall not constitute notice):

Procopio, Cory, Hargreaves & Savitch LLP
12544 High Bluff Drive
Suite 400
San Diego, AA 92130
Attention: Paul B. Johnson
Email: 
 

(c)	 If to the Company Stockholders, to the address as set forth in the Allocation Schedule.

 
7.2	 Interpretation .  The words “include,” “includes” and “including” when used herein shall be deemed in each case to be 

followed by the words “without limitation.” The table of contents and headings contained in this Agreement are for reference purposes only 
and shall not affect in any way the meaning or interpretation of this Agreement. The words “hereof,” “herein” and “herewith” and words of 
similar import shall, unless otherwise stated, be construed to refer to this Agreement as a whole and not to any particular provision of this 
Agreement. Article, section, paragraph, Exhibit and schedule references are to the articles, 
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sections, paragraphs, Exhibits and schedules of this Agreement unless otherwise specified. The meaning assigned to each term defined herein 
shall be equally applicable to both the singular and the plural forms of such term, and words denoting any gender shall include all genders. 
The word “extent” and the phrase “to the extent” when used in this Agreement shall mean the degree to which a subject or other thing 
extends, and such word or phrase shall not merely mean “if.” Dollar thresholds shall not be indicative of what is material or create any 
standard with respect to any determination of a “Material Adverse Effect.” The terms “any” or “or” are not exclusive. A reference to any 
specific legislation or to any provision of any legislation shall include any amendment to, and any modification or re-enactment thereof, any 
legislative provision substituted therefor and all regulations and statutory instruments issued thereunder or pursuant thereto. When calculating 
the period of time before which, within which or following which any act is to be done or step taken pursuant to this Agreement, the date that 
is the reference date in calculating such period will be excluded.

7.3	 Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be enforceable against 
the parties actually executing such counterparts, and all of which together shall constitute one instrument. The exchange of copies of this 
Agreement and signature pages by email in .pdf or .tif format (and including, without limitation, any electronic signature complying with the 
U.S. ESIGN Act of 2000, e.g., www.docusign.com), or by any other electronic means intended to preserve the original graphic and pictorial 
appearance of a document, or by combination of such means, shall constitute effective execution and delivery of this Agreement as to the 
parties hereto and may be used in lieu of the original Agreement for all purposes. Such execution and delivery shall be considered valid, 
binding and effective for all purposes.

7.4	 Entire Agreement; Assignment .  This Agreement, the Exhibits hereto, the Disclosure Schedule, the Confidentiality 
Agreement, and the documents and instruments and other agreements among the parties hereto referenced herein: (a) constitute the entire 
agreement among the parties with respect to the subject matter hereof and supersede all prior agreements and understandings both written and 
oral, among the parties with respect to the subject matter hereof; (b) except as set forth in Section 5.3, are not intended to confer upon any 
other Person any rights or remedies hereunder; and (c) shall not be assigned by operation of law or otherwise; provided, that Parent may 
assign its rights and delegate its obligations hereunder to its Affiliates as long as Parent remains ultimately liable for all of Parent’s 
obligations hereunder.

7.5	 Severability.  In the event that any provision of this Agreement or the application thereof, becomes or is declared by a court of 
competent jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement shall continue in full force and effect and the 
application of such provision to other Persons or circumstances shall be interpreted so as reasonably to effect the intent of the parties hereto. 
The parties further agree to replace such illegal, void or unenforceable provision of this Agreement with a valid and enforceable provision 
that shall achieve, to the extent possible, the economic, business and other purposes of such illegal, void or unenforceable provision.

7.6	 Extension and Waiver.  At any time following the Closing, Parent, on the one hand, and the Company Stockholders, on the 
other hand, may, to the extent legally allowed, (i) extend the time for the performance of any of the obligations of the other party or parties
hereto, (ii) waive any inaccuracies in the representations and warranties made to such party or parties contained herein or in any document 
delivered pursuant hereto, and (iii) waive compliance with any of the covenants, agreements or conditions for the benefit of such party or 
parties contained herein. Any agreement on the part of a party or parties hereto to any such extension or waiver shall be valid only if set forth 
in an instrument in writing signed on behalf of such party or parties. 
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7.7	 Amendment.  Subject to applicable Law, this Agreement may be amended by the parties hereto at any time by execution and 

delivery of an instrument in writing signed on behalf of each of the parties hereto; provided that the execution and delivery of an instrument 
in writing signed on behalf of the Company Stockholders shall not be required for any such amendment that does not have a negative impact
on the Company Stockholders. Notwithstanding the foregoing or anything to the contrary herein, the provisions of Section 5.3 and this 
sentence shall not be amended or waived in a manner adverse to any Company Indemnitee without the prior written consent of the affected 
Company Indemnitee. 

7.8	 Specific Performance.  The parties hereto agree that, in the event of any breach or threatened breach by the other party or 
parties hereto, or the Company Stockholders of any covenant, obligation or other agreement set forth in this Agreement, (a) each party shall 
be entitled, without any proof of actual damages (and in addition to any other remedy that may be available to it), to specific performance to 
enforce the observance and performance of such covenant, obligation or other agreement and an injunction preventing or restraining such 
breach or threatened breach, and (b) no party hereto shall be required to provide or post any bond or other security or collateral in connection 
with any such decree, order or injunction or in connection with any related Legal Proceeding.

7.9	 Other Remedies.  Except as otherwise set forth herein (and except specifically such limitations as are set forth in Section 6.3), 
any and all remedies herein expressly conferred upon a party shall be deemed cumulative with and not exclusive of any other remedy 
conferred hereby, or by law or equity upon such party, and the exercise by a party of any one remedy shall not preclude the exercise of any 
other remedy.

7.10	Governing Law.  This Agreement shall be governed by and construed in accordance with the internal laws of the State of 
Delaware without giving effect to any choice or conflict of Law provision or rule (whether of the State of Delaware or any other jurisdiction).

7.11	Exclusive Jurisdiction; Waiver of Jury Trial.

(a)	 ANY LEGAL PROCEEDING ARISING OUT OF OR BASED UPON THIS AGREEMENT, THE RELATED  
AGREEMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY MAY BE INSTITUTED FIRST, IN THE 
COURT OF CHANCERY WITHIN NEW CASTLE COUNTY IN THE STATE OF DELAWARE (AND ANY APPELLATE COURT 
THEREOF LOCATED WITHIN SUCH COUNTY) AND TO THE EXTENT SUCH COURT OF CHANCERY (OR APPELLATE COURT 
THEREOF LOCATED WITHIN SUCH COUNTY) LACKS JURISDICTION OVER THE MATTER, THE FEDERAL COURTS OF THE 
UNITED STATES OF AMERICA LOCATED WITHIN NEW CASTLE COUNTY IN THE STATE OF DELAWARE (OR APPELLATE 
COURT THEREOF LOCATED WITHIN SUCH COUNTY), AND EACH PARTY IRREVOCABLY SUBMITS TO THE EXCLUSIVE 
JURISDICTION OF SUCH COURTS IN ANY SUCH LEGAL PROCEEDING. SERVICE OF PROCESS, SUMMONS, NOTICE OR 
OTHER DOCUMENT BY MAIL TO SUCH PARTY’S ADDRESS SET FORTH HEREIN SHALL BE EFFECTIVE SERVICE OF 
PROCESS FOR ANY LEGAL PROCEEDING BROUGHT IN ANY SUCH COURT. THE PARTIES IRREVOCABLY AND 
UNCONDITIONALLY WAIVE ANY OBJECTION TO THE LAYING OF VENUE OF ANY LEGAL PROCEEDING IN SUCH COURTS 
AND IRREVOCABLY WAIVE AND AGREE NOT TO PLEAD OR CLAIM IN ANY SUCH COURT THAT ANY SUCH LEGAL 
PROCEEDING BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM.

(b)	 EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY ARISE UNDER 
THIS AGREEMENT OR THE RELATED AGREEMENTS IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES AND, 
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THEREFORE, EACH SUCH PARTY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO A 
TRIAL BY JURY IN RESPECT OF ANY LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THIS AGREEMENT, THE 
RELATED AGREEMENTS OR THE TRANSACTIONS CONTEMPLATED HEREBY OR THEREBY. EACH PARTY TO THIS 
AGREEMENT CERTIFIES AND ACKNOWLEDGES THAT (i) NO REPRESENTATIVE OF ANY OTHER PARTY HAS 
REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT SEEK TO ENFORCE THE 
FOREGOING WAIVER IN THE EVENT OF A LEGAL PROCEEDING; (ii) SUCH PARTY HAS CONSIDERED THE IMPLICATIONS 
OF THIS WAIVER; (iii) SUCH PARTY MAKES THIS WAIVER VOLUNTARILY, AND (iv) SUCH PARTY HAS BEEN INDUCED TO 
ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS 
SECTION 7.11(b).

7.12	Rules of Construction .  The parties hereto agree that they have been represented by counsel during the negotiation and 
execution of this Agreement and, therefore, waive the application of any law, regulation, holding or rule of construction providing that 
ambiguities in an agreement or other document shall be construed against the party drafting such agreement or document.

7.13	Acknowledgments. 

(a)	 The Company acknowledges and agrees that it has conducted its own independent review and analysis of the  
business, assets, condition, operations and prospects of Parent and Merger Sub and acknowledges that the Company and its Representatives 
have been provided with access to the properties, premises and records of Parent for this purpose. In entering into this Agreement, the 
Company has relied solely upon its own investigation and analysis and the representations and warranties of Parent and Merger Sub set forth 
in Article IV, and the Company acknowledges and agrees that, except for the representations and warranties of Parent and Merger Sub 
expressly set forth in Article IV, neither Parent, nor Merger Sub, nor any of their respective Representatives nor any other Person acting on 
Parent’s or Merger Sub’ behalf makes or has made, and the Company is not relying on and has not relied on, any representation or warranty, 
either express or implied, as to the accuracy or completeness of any of the information provided or made available to the Company or any of 
its Representatives, or otherwise with respect to Parent, Merger Sub, any of their businesses or the Merger. Without limiting the generality of 
the foregoing, the Company acknowledges and agrees that neither Parent, nor Merger Sub nor any of their respective Representatives or any 
other Person has made, and the Company is not relying on and has not relied on, any representation or warranty to the Company or any of its 
Representatives, including with respect to (i) any projections, estimates or budgets for Parent, or (ii) any materials, documents or information 
relating to Parent, Merger Sub or their respective businesses made available to the Company or any of its Representatives in any “data room,” 
online data site, confidential memorandum, other offering materials or otherwise, except, in the case of (i) and (ii), as set forth in the 
representations and warranties set forth in Article IV.

(b)	 Each of Parent and Merger Sub acknowledges and agrees that it has conducted its own independent review and  
analysis of the business, assets, condition, operations and prospects of the Company and acknowledges that each of Parent and Merger Sub 
has been provided with access to the properties, premises and records of the Company for this purpose. In entering into this Agreement, each 
of Parent and Merger Sub has relied solely upon its own investigation and analysis and the representations and warranties of the Company set 
forth in this Agreement or the Certificates, and each of Parent and Merger Sub acknowledges and agrees that, except for the representations 
and warranties of the Company expressly set forth in Article III (as modified by the Disclosure Schedules) or the Certificates neither the 
Company nor any of its Representatives nor any other Person acting on the Company’s behalf makes or has made, and neither Parent nor 
Merger Sub is relying on or has relied on, any representation or warranty, either express or implied, as to the accuracy or completeness of any 
of the information provided or made 
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available to Parent or either of Merger Sub or any of their Representatives, or otherwise with respect to the Company, its business or the 
Merger. Without limiting the generality of the foregoing, Parent and Merger Sub acknowledge and agree that neither the Company nor any of 
its Representatives or any other Person has made, and neither Parent nor Merger Sub is relying on or has relied on, any representation or 
warranty to Parent or Merger Sub or any of their Representatives or any other Person, including with respect to (i) any projections, estimates 
or budgets for the Company, or (ii) any materials, documents or information relating to the Company made available to Parent, Merger Sub 
or any of their Representatives in any “data room,” online data site, confidential memorandum, other offering materials or otherwise, except, 
in the case of (i) and (ii), as set forth in the representations and warranties set forth in Article III or the Certificates.

7.14	Release.

(a)	 Effective immediately upon the Closing, each Company Stockholder, on behalf of himself or itself and his or its  
current and future Affiliates, representatives, agents, successors and permitted assigns (each a “Releasor”), hereby unconditionally, 
irrevocably and forever releases and discharges each of the Acquired Companies, Parent, Merger Sub, and each of their respective 
Subsidiaries, successors and assigns, and any present or former Affiliates, directors, managers, officers, employees, agents, lenders, investors, 
partners, principals, members, managers, shareholders or equityholders of any of the foregoing Persons (each, a “Released Party”), of and 
from, and hereby unconditionally and irrevocably waives (to the fullest extent permitted by applicable Law, including by contractually
shortening the applicable statute of limitation), any and all covenants, Liabilities, judgments, accounts, and other Legal Proceedings of any 
kind or character whatsoever, known or unknown, suspected or unsuspected, in Contract, direct or indirect, at law or in equity that such party 
ever had, now has or ever may have or claim to have against any Released Party, for or by reason of any matter, circumstance, event, action, 
inaction, omission, cause or thing whatsoever arising on or prior to the Closing in respect of the management or operation of the Acquired 
Companies or the Releasor’s current or former status as a holder of securities of the Company or indirect equity interest in the Acquired 
Companies (collectively, the “Released Claims”); provided, that nothing in this Section 7.14(a) shall be construed as a waiver (i) of any of 
the Releasors’ respective rights under this Agreement or any Related Agreement, (ii) any provisions in any Charter Documents for an 
Acquired Company or other agreements with an Acquired Company, providing for any indemnification, exculpation, reimbursement and 
similar rights or that by their terms will survive the Closing or (iii) in respect of any employment agreement for individuals continuing to be 
employed by the Surviving Entity or any of its Subsidiaries following the Closing.  The Releasor expressly waives all rights afforded by any 
statute which limits the effect of a release with respect to unknown claims. The Releasor understands the significance of this release of 
unknown Released Claims and waiver of statutory protection against a release of unknown Released Claims, and acknowledges and agrees 
that this waiver is an essential and material term of this Agreement.  This Section 7.14(a) is intended for the benefit of each Released Party 
and each Released Party is granted third-party beneficiary rights to enforce this Section 7.14(a).

(b)	 Subject to the reservation of rights and the limitation of the scope of the claims released hereunder, Releasor  
expressly acknowledges that with respect to the release of known or unknown Released Claims, Releasor is aware that it may hereafter 
discover facts in addition to or different from those which it now knows or believes to be true with respect to the subject matter in this 
section, and the releases herein are binding and effective notwithstanding the discovery or existence of any such additional or different facts.

(c)	 Releasor (i) has not assigned any Released Claim or possible Released Claim against any Released Party, and (ii) has 
consulted with counsel with respect to the execution and delivery of this Section 7.14 and has been fully apprised of the consequences hereof.
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(d)	 Releasor expressly waives and relinquishes any and all claims, rights or benefits that it may have under California 

Civil Code Section 1542, and any similar provision in any other jurisdiction, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE CREDITOR OR RELEASING PARTY DOES 
NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE 
AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER 
SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.

Releasor acknowledges and agrees that California Civil Code Section 1542, and any similar provision in any other jurisdiction, if they exist, 
are designed to protect a party from waiving claims which it does not know exist or may exist.  Nonetheless, Releasor agrees that the waiver 
of California Civil Code Section 1542 and any similar provision in any other jurisdiction is a material portion of the releases intended in this 
section, and it therefore intends to waive all protection provided by California Civil Code Section 1542 and any other similar provision in any 
other jurisdiction.  RELEASOR FURTHER ACKNOWLEDGES AND AGREES THAT IT IS AWARE THAT IT MAY HEREAFTER 
DISCOVER CLAIMS OR FACTS IN ADDITION TO OR DIFFERENT FROM THOSE IT NOW KNOWS OR BELIEVES TO BE TRUE 
WITH RESPECT TO THE MATTERS RELEASED HEREIN.  NEVERTHELESS, RELEASOR INTENDS TO FULLY, FINALLY AND 
FOREVER RELEASE ALL SUCH MATTERS, AND ALL CLAIMS RELATIVE THERETO, WHICH DO NOW EXIST, MAY EXIST, OR 
HERETOFORE HAVE EXISTED BETWEEN SUCH PARTY, ON THE ONE HAND, AND ANY RELEASED PARTY, ON THE OTHER 
HAND, IN ACCORDANCE WITH THE PROVISIONS IN THIS SECTION 7.14. IN FURTHERANCE OF SUCH INTENTION, THE 
RELEASES GIVEN HEREIN SHALL BE AND REMAIN IN EFFECT AS FULL AND COMPLETE GENERAL RELEASES OF ALL 
SUCH MATTERS, NOTWITHSTANDING THE DISCOVERY OR EXISTENCE OF ANY ADDITIONAL OR DIFFERENT CLAIMS OR 
FACTS RELATIVE THERETO.

7.15	Attorney-Client Privilege.  Parent, Merger Sub and the Company understand and agree that the Company Stockholders will 
be entitled to retain the services of Procopio, Cory, Hargreaves & Savitch LLP (“PCHS”) as counsel in the event of any dispute between 
Parent or the Company and the Company Stockholders concerning this Agreement, the Related Agreements or the transactions contemplated 
hereby, notwithstanding PCHS’s prior representation of the Company and so long as PCHS’s representation of the Company Stockholders is 
consistent with any rules of professional conduct applicable to PCHS. Notwithstanding the Merger, Parent and the Company agree that 
neither the Company nor Parent shall have the right to assert the attorney-client privilege as to pre-Closing communications between the 
Company Stockholders or the Company (for the Company, only with respect to pre-Closing communications), on one hand, and its counsel, 
PCHS, on the other hand, to the extent that the privileged communications relates in substantial part to this Agreement, the Related 
Agreements or the transactions contemplated hereby (the “Privileged Communications”).  Except as set forth herein, the parties agree that 
only the Company Stockholders shall be entitled to assert such attorney-client privilege in connection with Privileged Communications 
following the Closing. For the avoidance of doubt, the parties further acknowledge and agree that the Privileged Communications do not 
include communications between the Company Stockholders or the Company, on the one hand, and PCHS, on the other hand, relating to 
general business matters of the Company or Company Stockholders and which are unrelated to this Agreement, the Related Agreements or 
the transactions contemplated hereby. Notwithstanding the foregoing, in the event a dispute arises between Parent or the Company, on the 
one hand, and a third party, on the other hand, Parent or the Company may assert the attorney-client privilege to prevent the disclosure of the 
Privileged Communications to such third party; provided, that none of Parent or the Company may waive such privilege without the prior 
written consent of the Company Stockholders.  Such privileged portions of the files generated and maintained by PCHS in connection with 
the representation by PCHS of the Company 
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with respect to this Agreement, the Related Agreements or the transactions contemplated hereby shall remain the exclusive property of the 
Company Stockholders.  All other files generated or maintained by PCHS as a result of the representation by PCHS of the Company on any 
other matter (if any), remain the exclusive property of the Company and shall be promptly delivered to Parent immediately upon request at 
any time after the Closing.  Parent and the Company further acknowledge and agree that (i) the Company Stockholders are not waiving, and 
will not be deemed to have waived or diminished, any of its attorney work product protections, attorney-client privileges or similar 
protections and privileges with respect to email that was sent to or received from (as applicable) PCHS, including all attachments to such sent 
or received emails solely in their capacity as attachments to such emails, stored in any digital format on any device at any location under the 
control of the Company; and (ii) they shall provide the Company Stockholders reasonable access during normal business hours to such 
emails, information and/or materials located on the servers of the Company and permit the Company Stockholders to (x) remove such emails, 
information and/or materials from the servers of the Company, and (y) download a digital copy all such emails, information and/or materials.

 
 

[Remainder of page intentionally left blank]
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In Witness Whereof, Parent, Merger Sub, the Company and the Company Stockholders have caused this Agreement to be signed, 

all as of the date first written above.

FULGENT GENETICS, INC.

 

By:	 /s/ Paul Kim	
Name:	 Paul Kim
Title:	 Chief Financial Officer

 

FG MERGER SUB, INC.

 

By:	 /s/ Paul Kim	
Name:	 Paul Kim
Title:	 President
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In Witness Whereof, Parent, Merger Sub, the Company and the Company Stockholders have caused this Agreement to be signed, 

all as of the date first written above.

 

FULGENT PHARMA HOLDINGS, INC.

 

By:	 /s/ Ming Hsieh	
Name:	 Ming Hsieh
Title:	 Chief Executive Officer
 

 

[Signature Page to Agreement and Plan of Merger]

 
 



 
In Witness Whereof, Parent, Merger Sub, the Company and the Company Stockholders have caused this Agreement to be signed, 

all as of the date first written above.

COMPANY STOCKHOLDERS:

 

                                                                              _/s/ Ming Hsieh________________________________
Ming Hsieh, solely for purposes of Section 2.4, Section 5.5, Article VI, Section 7.8 
and Section 7.14
 
 
HSIEH FAMILY DYNASTY TRUST, DATED JANUARY 27, 2010, solely for 
purposes of Section 2.4, Section 5.5, Article VI, Section 7.8 and Section 7.14
 

	   By: South Dakota Trust Company
	   Its: Trustee
 
	          By: /s/Lisa Schneiderman	 	

	          Name: Lisa Schneiderman
	          Title: Trust Officer 
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ANNEX A


CERTAIN DEFINED TERMS

 “Acquired Companies” shall mean the Company and each of its Subsidiaries. 

 “Affiliate” shall mean, with respect to any Person, any other Person directly or indirectly controlling, directly or indirectly 
controlled by, or under direct or indirect common control with, such Person or, in the case of an individual, a member of such Person’s 
immediate family; or, if such Person is a partnership or a limited liability company, any general partner or managing member, as applicable, 
of such Person or a Person controlling any such general partner or managing member. For purposes of this definition, “control” (including 
the correlative terms “controlling”, “controlled by” and “under common control with”) shall mean the power, directly or indirectly, to direct 
or cause the direction of the management and policies of a Person, whether through the ownership of voting securities, by Contract or 
otherwise. Notwithstanding anything herein to the contrary, for the purposes of this definition, the Company shall not be deemed an Affiliate 
of Parent or Merger Sub, and Parent and Merger Sub shall not be deemed an Affiliate of the Company. 

“Anti-Corruption Laws” shall mean any Law governing financial recordkeeping and reporting requirements or for the prevention 
or punishment of public or commercial corruption and bribery, including the U.S. Currency and Foreign Transaction Reporting Act of 1970, 
the U.S. Money Laundering Control Act of 1986, the U.S. Foreign Corrupt Practices Act of 1977, 18 U.S.C. §201, the UK Bribery Act 2010 
and any applicable money laundering-related or anti-corruption Laws of any other jurisdiction.

“Antitrust Laws” shall mean any national, federal, state, county, local or foreign antitrust, competition or trade regulation Laws that 
are designed or intended to prohibit, restrict or regulate actions having the purpose or effect of monopolization or restraint of trade or 
lessening competition through merger or acquisition, including the Hart-Scott-Rodino Antitrust Improvements Act of 1976, the Sherman Act, 
the Clayton Act, and the Federal Trade Commission Act, in each case, as amended, and other similar antitrust, competition or trade 
regulation laws of any jurisdiction other than the United States.

“Business Day” shall mean each day that is not a Saturday, Sunday or other day on which the Federal Reserve Bank of New York, 
New York is closed.

“CARES Act” shall mean the Coronavirus Aid, Relief, and Economic Security Act (Public Law 116-136), as amended (including 
by the Paycheck Protection Program Flexibility Act of 2020 (Public Law 116-142) and the Consolidated Appropriations Act, 2021 (Public 
Law 116-260)).

“Certificates” shall mean certificates or other instruments delivered by the Company in connection with the Closing of the 
transactions contemplated by this Agreement, including pursuant to Section 1.5(a)(i) (Certificate of Secretary of the Company), the FIRPTA 
Compliance Certificate and the Closing Certificate.

“Closing Cash Amount” shall mean, as of immediately prior to Closing, all unrestricted cash, cash equivalents (including money 
market accounts, money market funds, money market instruments, certificates of deposit and demand deposits) and marketable securities of 
the Acquired Companies, determined on a consolidated basis in accordance with GAAP; provided, “cash” shall (a) exclude (i) Restricted 
Cash and (ii) any cash that may be, or may become, payable pursuant to any purchase (or similar) agreement to which the Company is a 
party, and (b) be calculated net of all issued but uncleared checks and drafts issued by the Acquired Companies and shall include all checks 
and wire transfers and drafts deposited or available for deposit for the account of the Acquired Companies. For the avoidance of doubt, the 
calculation of the Closing Cash Amount shall be determined without giving effect to the transaction contemplated by this Agreement.
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“Closing Indebtedness Amount” shall mean, as of immediately prior to Closing, the Indebtedness of any of the Acquired 

Companies, calculated in accordance with GAAP.  

 “Closing Transaction Expense Amount” shall mean the Transaction Expenses of any of the Acquired Companies that have not 
been fully and finally satisfied as of the Closing. For purposes of clarity, any fees or expenses owed to Piper Sandler & Co. by Parent arising 
from or relating to the transactions contemplated by this Agreement will constitute an expense of Parent, and will not constitute a Closing 
Transaction Expense Amount.

 “COBRA” shall mean the Consolidated Omnibus Budget Reconciliation Act of 1985, as amended.

“Code” shall mean the Internal Revenue Code of 1986, as amended.

“Company Capital Stock” shall mean the Company Common Stock and the Company Preferred Stock.

“Company Common Stock” shall mean shares of common stock, par value $0.0001 per share, of the Company.

“Company Employee Plan” shall mean any pension, benefit, retirement, supplemental retirement, supplemental unemployment 
benefit, compensation, employment agreement, consulting agreement, profit-sharing, nonqualified deferred compensation, incentive, bonus, 
performance award, phantom equity, stock, stock-based, change in control, retention, severance, salary continuation, accrued leave, sick 
leave, vacation, paid time off, health, medical, welfare, disability, life insurance, accidental death and dismemberment, fringe benefit, and 
other similar agreement, plan, program, policy, practice, contract, agreement or other arrangement (and any amendments thereto), whether 
written, unwritten or otherwise, funded or unfunded, insured or self-insured, registered or unregistered, tax-qualified or not tax-qualified, 
subject to ERISA or not subject to ERISA, including each “employee benefit plan,” within the meaning of Section 3(3) of ERISA and each 
“voluntary employees’ beneficiary association” (VEBA) within the meaning of Section 501(c)(9) of the Code, which is maintained, 
sponsored, contributed to, or required to be contributed to, by the Company or any ERISA Affiliate for the benefit of any Employee or any 
spouse or dependent of such Employee, with respect to which the Company or any ERISA Affiliate has or may have any Liability or with 
respect to which Parent or any of its Affiliates would reasonably be expected to have any Liability, contingent or otherwise; provided, 
however, that this term does not mean or refer to any agreement, plan, program, policy, practice, contract, agreement or other arrangement 
which is maintained or sponsored by Parent or any Affiliate of Parent.

“Company Equity Plan” shall mean the Fulgent Pharma Holdings, Inc. 2022 Omnibus Incentive Plan.

“Company Fundamental Representations” shall mean the representations and warranties contained in Section 3.1(a) (Organization 
of the Acquired Companies ), Section 3.2 (Company Capital Structure), Section 3.4 (Authority and Enforceability), Sections 3.11(b), (c), (e) 
and (f) (Intellectual Property), Section 13 (Interested Party Transactions), and Section 3.18 (Brokers’ and Finders’ Fees).

“Company Intellectual Property” shall mean all Intellectual Property that is owned by the Company.

“Company IP Agreements” shall mean all licenses, sublicenses, consent to use agreements, settlements, coexistence agreements, 
covenants not to sue, and other Contracts in each case as identified in Section 3.11(b)(i)-(iii) relating to Intellectual Property to which the 
Company is a party.
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“Company IP Registrations” shall mean all Company Intellectual Property that is subject to any issuance, registration or 

application by or with any Governmental Entity or authorized private registrar for domain names in any jurisdiction, including issued patents, 
registered trademarks, domain names and copyrights, and pending applications for any of the foregoing.

“Company IT Systems” shall mean all software, computer hardware, servers, networks, platforms, peripherals, and similar or 
related items of automated, computerized, or other information technology (IT) networks and systems (including telecommunications 
networks and systems for voice, data and video) owned, leased, licensed, or used (including through cloud-based or other third-party service 
providers) by the Company.

 “Company Preferred Stock” shall mean the preferred stock, par value $0.0001 per share, of the Company, of which the only series 
outstanding is the Company Series Seed Preferred Stock.

“Company Securities” shall mean all (a) options, warrants or other rights or Contracts, arrangement or commitments of any 
character relating to the capital stock of the Company, (b) shares of capital stock of or other voting securities or ownership interests in the 
Company, and (c) restricted shares, restricted share units, stock appreciation rights, performance shares, contingent value rights, “phantom” 
stock or similar securities or rights that are derivative of or provide economic benefits based, directly or indirectly, on the value or price of, 
any capital stock or other voting securities (including any bonds, debentures, notes or other indebtedness having voting rights or convertible 
into or exchangeable for securities having voting rights) or ownership interests in the Company.

“Company Series Seed Preferred Stock” shall mean the Series Seed Preferred Stock of the Company, par value $0.0001 per share. 

“Company Stockholder” shall mean any holder of Company Capital Stock.

 “Contract” shall mean any written or oral agreement, contract, subcontract, settlement agreement, lease, sublease, instrument, 
permit, concession, franchise, binding understanding, note, option, bond, mortgage, indenture, trust document, loan or credit agreement, 
license, sublicense, insurance policy or other legally binding commitment or undertaking of any nature.

“COVID-19” shall mean SARS-CoV-2 or COVID-19, and any evolutions or mutations thereof or related or associated epidemics, 
pandemics or disease outbreaks.

“COVID-19 Response” shall mean any reasonable actions or omissions taken in response to the COVID-19 pandemic (including 
any new or related strains) (a) to the extent reasonably necessary or prudent to comply with applicable Law in any jurisdiction or (b) that are 
(i) commercially reasonable, and (ii) intended to protect the health and safety of employees, customers, vendors, service providers or any 
other persons who physically interact with representatives of the applicable party hereto, but, with respect to clause (b), solely to the extent 
supported by documentation, information, data, or other evidence reasonably substantiating the necessity or appropriateness of such actions 
(including any required quarantines, travel restrictions, “stay-at-home” orders, social distancing measures, other safety measures, or any 
workplace or worksite shutdowns or slowdowns).

“Deferred Payroll Taxes” shall mean any payroll Taxes payable by the Acquired Companies (a) that relate to a tax period or portion 
thereof that occurs prior to the Closing under the CARES Act or the Payroll Tax Executive Order, and (b) are payable following the Closing 
under the CARES Act or the Payroll Tax Executive Order, calculated without giving effect to any tax credits afforded under the CARES Act, 
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the Families First Coronavirus Response Act, the Payroll Tax Executive Order or any similar applicable federal, state or local Law to reduce 
the amount of any such Taxes payable or owed. 

“DOL” shall mean the United States Department of Labor.

“Dollars” or “$” shall mean United States Dollars.

“Employee” shall mean any current or former employee of the Company or of any ERISA Affiliate or of any Subsidiary of the 
Company.

“Employee Agreement” shall mean each management, employment, severance, separation, consulting, advisory, contractor, 
relocation, repatriation, expatriation, loan, visa, work permit or other written agreement, or contract (including, any offer letter or any 
agreement providing for acceleration of vesting of RSUs or Company Capital Stock subject to a right of repurchase in favor of the Company) 
between the Company or any ERISA Affiliate and any Employee, and pursuant to which the Company or any ERISA Affiliate has or may 
have any Liability; provided, however, that this term does not mean or refer to any agreement or contract in which Parent is a party.

 “Environmental, Health and Safety Requirements” shall mean all applicable Law concerning or relating to worker/occupational 
health and safety, or pollution or protection of the environment, including those relating to the presence, use, manufacturing, refining, 
production, generation, handling, transportation, treatment, recycling, transfer, storage, disposal, distribution, importing, labeling, testing, 
processing, discharge, release, threatened release, control or other action or failure to act involving cleanup of any hazardous materials, 
substances or wastes, chemical substances or mixtures, pesticides, pollutants, contaminants, toxic chemicals, petroleum products or 
byproducts, asbestos, polychlorinated biphenyls, noise or radiation.

“Equity Interests” shall mean, with respect to any Person, any capital stock of, or other ownership, membership, partnership, joint 
venture or equity interest in, such Person or any indebtedness, securities, options, warrants, call, subscription or other rights or entitlements 
of, or granted by, such Person or any of its Affiliates that are convertible into, or are exercisable or exchangeable for, or giving any Person 
any right or entitlement to acquire any such capital stock or other ownership, partnership, joint venture or equity interest, in all cases, whether 
vested or unvested.

“ERISA” shall mean the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Affiliate” shall mean any Person, trade or business that is or has been a member of a controlled group of organizations 
required to be treated as a single employer (within the meaning of Sections 414(b), (c), or (m) of the Code), with such Person or is required to 
be aggregated with another such Person under Section 414(o) of the Code or, with respect to a single employer plan, is under “common 
control” with another such Person, within the meaning of Section 4001(a)(14) or 4001(b)(1) of ERISA, or any regulations promulgated or 
proposed under any of the foregoing Sections.

“Excess Cash Amount” shall mean any amount of Cash paid in error to the Company Stockholders due any miscalculation of the
Closing Cash Amount. 

“Exchange Act” the Securities Exchange Act of 1934, as amended, including the rules and regulations promulgated thereunder

“Fraud” shall mean a Person’s intentional misrepresentation, misstatement or act in the making of the representations and 
warranties contained in Article III and Article IV of this Agreement, with the 
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express intention that any counterparty rely thereon to its detriment. “Fraud” does not include constructive or equitable fraud or fraud based 
on negligence or innocent misrepresentation.  

“Fully-Diluted Company Share Number” shall mean the number of shares, without duplication, equal to the total number of shares 
of Company Capital Stock outstanding immediately prior to the Effective Time (on an as-converted into Company Common Stock basis).

 “GAAP” shall mean United States generally accepted accounting principles.

“Governmental Entity” means (a) any supranational, national, federal, state, county, municipal, local, or foreign government or any 
person or entity exercising executive, legislative, judicial, regulatory, taxing, or administrative functions of or pertaining to government; (b) 
any public international governmental organization; or (c) any agency, division, bureau, department, or other political subdivision of any 
government, entity or organization described in the foregoing clauses (a) or (b) of this definition (including patent and trademark offices and 
self-regulatory organizations), including the U.S. Food and Drug Administration, the and the U.S. Federal Trade Commission

“Indebtedness” of any Person at any time shall mean, without duplication: (a) all liabilities of such Person for borrowed money; (b) 
all obligations evidenced by bonds, debentures, notes (convertible or otherwise) or similar instruments, and all liabilities in respect of 
mandatorily redeemable or purchasable share capital or securities convertible into share capital; (c) all liabilities of such Person for the 
deferred purchase price of property or services (including any milestone, earnout or similar payments); (d) all Unpaid Pre-Closing Taxes 
(other than Transaction Payroll Taxes); (e) all liabilities of such Person for the reimbursement of any obligor on any letter of credit, banker’s 
acceptance or similar credit transaction securing obligations of a type described in clauses (a), (b), (c), or (d) above to the extent of the 
obligation secured; (f) all accrued interest, fees and prepayment penalties on the items described in clauses (a) through (e) above; (g) all
obligations of such Person under swaps, collars, caps, hedges, derivatives of any kind or similar instruments; (h) all guarantees by such 
Person of any liabilities of a third party of a nature similar to the types of liabilities described in the foregoing clauses (a), (b), (c), (d), (e), (f), 
or (g), to the extent of the obligation guaranteed. 

“Intellectual Property” shall mean, without duplication, any and all intellectual property rights in the following in any jurisdiction 
throughout the world:  (a) issued patents and patent applications (whether provisional or non-provisional), including divisionals, 
continuations, continuations-in-part, substitutions, reissues, reexaminations, extensions, or restorations of any of the foregoing, and other 
Governmental Entity-issued indicia of invention ownership (including certificates of invention, petty patents, and patent utility models) 
(“Patents”); (b) trademarks, service marks, brands, logos, trade dress, trade names, and other similar indicia of source or origin, together with 
the goodwill connected with the use of and symbolized by, and all registrations, applications for registration, and renewals of, any of the 
foregoing (“Trademarks”); (c) copyrights and works of authorship, including, but not limited to software, whether or not copyrightable, and 
all registrations, applications for registration, and renewals of any of the foregoing (“Copyrights”); (d) internet domain names and social 
media account or user names (including “handles”), whether or not Trademarks, all associated web addresses, URLs, websites and web 
pages, social media sites and pages, and all content and data thereon or relating thereto, whether or not Copyrights; (e) mask works, and all 
registrations, applications for registration, and renewals thereof; (f) industrial designs, and all Patents, registrations, applications for 
registration, and renewals thereof; (g) trade secrets, know-how, inventions (whether or not patentable), discoveries, improvements, 
technology, business and technical information, databases, tools, methods, processes, techniques, and other confidential and proprietary 
information and all rights therein (“Trade Secrets”); and (h) all other intellectual or industrial property and proprietary rights.

“IRS” shall mean the United States Internal Revenue Service.
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 “Knowledge” (or any derivation thereof) shall mean, (i) with respect to the Company, the knowledge of Ming Hsieh, Paul Kim and 

Jain Xie, after reasonable inquiry of their direct reports, and (ii) with respect to Parent, the knowledge of Ming Hsieh and Paul Kim, after 
reasonable inquiry of their direct reports.

“Law” shall mean any applicable U.S. or non-U.S. federal, state, local, national, or other constitution, law, statute, ordinance, rule, 
regulation, published administrative position, policy or principle of common law, or any Order or award, in any case issued, enacted, 
adopted, promulgated, implemented or otherwise put into legal effect by or under the authority of any Governmental Entity.

“Legal Proceeding” shall mean any action, suit, charge, complaint, litigation, arbitration, grievance, proceeding (including any 
civil, criminal, administrative, investigative or appellate proceeding), hearing, inquiry, audit, investigation examination or other similar 
proceeding by or before, or otherwise involving, any court or other Governmental Entity.

“Liability” shall mean, with respect to any Person, all debts, liabilities, commitments and obligations of any kind (whether known 
or unknown, contingent, accrued, due or to become due, secured or unsecured, matured or otherwise), including accounts payable, royalties 
payable, and other reserves, accrued bonuses, accrued vacation, employee expense obligations and all other liabilities of such Person or any 
of its Subsidiaries, including those arising under applicable Law or any Legal Proceeding or any Order of a Governmental Entity and those 
arising under any Contract, including, with respect to the Company, Transaction Expenses incurred by any Acquired Company on or prior to 
the Effective Time.

“Lien” shall mean any lien, pledge, charge, claim, mortgage, hypothec, security interest or other encumbrance of any sort.

“Losses” shall mean any and all deficiencies, judgments, settlements, losses, damages, interest, fines, penalties, Taxes, costs and 
expenses (including reasonable legal, accounting and other costs and expenses of professionals incurred in connection with investigating, 
defending, settling or satisfying any and all demands, claims, actions, causes of action, suits, proceedings, assessments, judgments or appeals, 
and in seeking indemnification, compensation or reimbursement therefor); provided, that “Losses” shall not include any exemplary or 
punitive damages (except to the extent such Losses are finally awarded and actually paid by an Indemnified Party to an unaffiliated third 
party in connection with a Third Party Claim). 

“made available” shall mean that a correct and complete copy of the document (including any amendments, exhibits and schedules 
thereto) referenced in such statement has been posted in the electronic data site managed by the Company at www.procopio.sharefile.com for 
the express purpose of facilitating the Merger at least twelve (12) hours prior to the Closing in such electronic data site.

“Material Adverse Effect” shall mean any fact, state of facts, condition, change, circumstance, development, occurrence, event or 
effect that, either alone or in combination with any other fact, state of facts, condition, change, circumstance, development, occurrence, event 
or effect, that (a) is, or would reasonably be expected to be, materially adverse to the business, assets (whether tangible or intangible), 
liabilities, condition (financial or otherwise), or operations of such Person and its Subsidiaries, taken as a whole, or (b) would reasonably be 
expected to materially impair the performance by such Person of its obligations hereunder or materially delay the consummation of the 
transactions contemplated by this Agreement, including the Merger; provided, that, with respect to clause (a) (and only clause (a)) of this 
definition of “Material Adverse Effect” none of the following to the extent resulting or arising from the following shall be taken into account 
in determining whether there has been, is or would reasonably be expected to be a Material Adverse Effect: (i) the execution and delivery of 
this Agreement (provided that this clause (i) shall not apply to any representation or warranty the purpose of such representation or 
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warranty is to address the consequences resulting from the execution and delivery of this Agreement); (ii) any changes generally in the 
industries in which such Person participates, or financial or capital markets; (iii) any act of God, act of terrorism, war or other armed 
hostilities, any regional, national or international calamity, or the continuation or worsening of the COVID-19 pandemic; (iv) any failure by 
such Person to meet any projections, budgets or estimates of revenue or earnings (it being understood that the facts giving rise to such failure 
may be taken into account in determining whether there has been a Material Adverse Effect (except to the extent such facts are otherwise 
excluded from being taken into account by this proviso)); (v) any changes after the Agreement Date in any applicable Law or GAAP (or 
other applicable accounting standards); (vi) with respect to the Company, any action or failure to take action which action or failure to act is 
requested in writing by Parent; and (vii) with respect to Parent, (A) any change in the credit rating of Parent (it being understood that the facts 
giving rise to such change may be taken into account in determining whether there has been a Material Adverse Effect (except to the extent 
such facts are otherwise excluded from being taken into account by this proviso)); or (B) any action or failure to take action which action or 
failure to act is requested in writing by the Company or expressly required by, or expressly prohibited to be taken by, this Agreement; 
provided that with respect to the exceptions set forth in clauses (ii), (iii), and (v) in the event that such fact, state of facts, condition, change, 
circumstance, development, occurrence, event or effect has had a disproportionate effect on such Person relative to other companies 
operating in the industry or industries in which such Person operates, then the incremental effect of such fact, state of facts, condition, 
change, circumstance, development, occurrence, event or effect shall be taken into account for the purpose of determining whether a Material 
Adverse Effect exists or would reasonably be expected to occur.

 “Order” shall mean any order, judgment, injunction, ruling, edict, or other decree, whether temporary, preliminary or permanent, 
enacted, issued, promulgated, enforced or entered by any Governmental Entity.

“Ordinary Course of Business” means, with respect to the Company and its Subsidiaries, the ordinary course of business consistent 
with the Company and its Subsidiaries’ past practice; provided, that, deviations from such ordinary course of business consistent with the 
Company and its Subsidiaries’ past practice shall not be deemed outside the Ordinary Course of Business to the extent such deviations were 
reasonably necessary with respect to actions taken prior to the Agreement Date, or, are reasonably necessary with respect to actions taken
after the Agreement Date, in each case, in response to the COVID-19 Measures to protect the health and safety of the Company’s and its 
Subsidiaries’ employees and other individuals having business dealings with the Company or any of its Subsidiaries.

“Open Source Software” means any software that is subject to the terms of any license agreement in a manner that requires that 
such software, or other software incorporated into, derived from or distributed with such software, be (i) disclosed or distributed in source 
code form; (ii) licensed for the purpose of making modifications or derivative works; or (iii) redistributable at no charge.

 “Parent Common Stock” shall mean the shares of Parent’s common stock, par value $0.0001 per share.

“Parent Common Stock Price” shall mean the price of one share of Parent Common Stock as determined by using the average 
closing sales price of the shares of Common Stock traded on the Nasdaq Global Market, or any other national securities exchange on which 
the shares of Parent Common Stock are then traded, for the ten (10) trading days ending on the first trading day immediately preceding the 
date of determination of such Parent Common Stock Price.

 “Parent Organizational Documents” shall mean the Certificate of Incorporation, as amended, and the Bylaws of Parent, and the 
organizational documents of any Subsidiary of Parent. 
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 “Payroll Tax Executive Order” means the Presidential Memorandum on Deferring Payroll Tax Obligations in Light of the 

Ongoing COVID-19 Disaster, as issued on August 8, 2020 and including any administrative or other guidance published with respect thereto 
by any Taxing Authority (including IRS Notice 2020-65).

“Pension Plan” shall mean each Company Employee Plan that is an “employee pension benefit plan” within the meaning of 
Section 3(2) of ERISA.

“Per Share Cash Consideration” shall mean an amount of cash equal to: (a) $39,927,867.83; divided by (b) the aggregate number 
of shares of Company Capital Stock held by each Company Stockholder.

“Per Share Merger Consideration” shall mean (a) an amount in cash equal to the Per Share Cash Consideration, and (b) the Per 
Share Stock Consideration.

“Per Share Stock Consideration” shall mean a number of shares of Parent Common Stock equal to (a)(i) the Per Share 
Consideration less the (ii) Per Share Cash Consideration, divided by (b) the Parent Common Stock Price.

“Per Share Consideration” shall mean an amount equal to (a) the Total Merger Consideration divided by (b) Fully-Diluted 
Company Share Number.

 “Permitted Liens” shall mean (a) statutory liens for Taxes that are not yet due and payable or which are being contested in good 
faith through appropriate proceedings and for which adequate reserves have been established on the Financials in accordance with GAAP; (b) 
statutory liens to secure obligations to landlords, lessors or renters under leases or rental agreements; (c) deposits or pledges made in 
connection with, or to secure payment of, workers’ compensation, unemployment insurance or similar programs mandated by applicable 
Law; (d) inchoate statutory liens in favor of carriers, warehousemen, mechanics and materialmen, to secure claims for labor, materials or 
supplies and other like liens; (e) any obligations, limitation or restrictions with respect to Intellectual Property set forth in any of the 
Company IP Agreements, in any non-exclusive licenses of Company Intellectual Property granted in the Ordinary Course of Business, 
agreements with a third party for commercially available software on the vendor’s standard form template agreement and having annual fees 
of less than $25,000 per year and non-exclusive licenses granted in the Ordinary Course of Business; and (f) any minor imperfection of title 
or similar liens, charges or encumbrances which individually or in the aggregate with other such liens, charges and encumbrances does not 
impair the value of or the ability to use or transfer the property subject to such lien, charge or encumbrance or the use of such property in the 
conduct of the Company’s or any Subsidiary of the Company’s business.

“Person” shall mean an individual or entity, including a partnership, a limited liability company, a corporation, an association, a 
joint stock company, a trust, a joint venture, an unincorporated organization, or a Governmental Entity.

“Personal Data” shall mean any information collected or used by the Company or its Subsidiaries that can be used to specifically 
identify a natural person (including name, address, telephone number, electronic mail address, social security number or other government-
issued number, bank account number or credit card number) and any special categories of personal information regulated under or covered 
under any applicable Law.  Personal Data includes information in any form, including paper.

“Privacy Laws” means any of the following to the extent relating to the Processing of Personal Data or Personal Data-related 
notifications: (a) all applicable Laws; (b) each Party’s and its Subsidiaries’ 
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own external-facing privacy policies; and (c) applicable provisions of Contracts to which Party or its Subsidiaries are a party or is otherwise 
bound.

“Process”, “Processed” or “Processing” shall mean, with respect to data, the use, collection, treatment, processing, storage, 
hosting, recording, organization, adaption, alteration, transfer, retrieval, consultation, disclosure, disposal, dissemination or combination of 
such data. 

“Pre-Closing Tax Period” shall mean any taxable period ending on or prior to the Closing Date and the portion of any Straddle 
Period ending on the Closing Date.

“Pro Rata Share” shall mean, with respect to a particular Company Stockholder, a fraction (a) whose numerator is the aggregate 
number of shares of the Company Capital Stock outstanding immediately prior to the Effective Time (on an as‑converted into Company 
Common Stock basis), excluding, for the avoidance of doubt, any Cancelled Shares, held by such Company Stockholder as of immediately 
prior to the Effective Time and (b) whose denominator is the Company Capital Stock outstanding immediately prior to the Effective Time (on 
an as‑converted into Company Common Stock basis), excluding, for the avoidance of doubt, any Cancelled Shares. For the avoidance of 
doubt, the total of all Pro Rata Shares shall equal one.

 “Related Agreements” shall mean the Certificates, the Letters of Transmittal, and all other agreements and certificates entered into 
by the Company or the Company Stockholders in connection with the Closing and the transactions contemplated herein.

“Representatives” shall mean, with respect to a Person, such Person’s officers, directors, Affiliates, stockholders or employees, or 
any investment banker, attorney, accountant, auditor or other advisor or representative retained by any of them.

“Restricted Cash” shall mean all cash of the Acquired Companies that is not freely usable following the Closing because such cash 
is subject to restrictions or limitations on use or distribution by Law or Contract, or Taxes imposed on repatriation to the United States.

“RSU Exchange Ratio” shall mean 0.05323314.

 “Securities Act” shall mean the Securities Act of 1933, as amended.

“Security Incident” means any action that results in an actual cyber or security incident that could have an adverse effect on a 
Company IT System, Personal Data or any Trade Secret (including any Processed thereby or contained therein), including an occurrence that 
actually jeopardizes the confidentiality, integrity, or availability of a Company IT System, Personal Data or any Trade Secret.

 “Straddle Period” shall mean any taxable period beginning on or prior to, and ending after, the Closing Date.

“Subsidiary” shall mean, with respect to any party, any corporation or other organization or Person, whether incorporated or 
unincorporated, of which (a) such party or any other subsidiary of such party is a general partner (excluding such partnerships where such 
party or any subsidiary of such party does not have a majority of the voting interest in such partnership); or (b) at least a majority of the 
securities or other interests having by their terms ordinary voting power to elect a majority of the board of directors or others performing 
similar functions with respect to such corporation or other organization is directly or indirectly owned or controlled by such party or by any 
one or more of its subsidiaries or affiliates. 
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“Suitability Documentation” shall mean the accredited stockholder questionnaire and related documentation in the form of Exhibit 

D.

“Tax” or, collectively, “Taxes” shall mean (a) any and all U.S. federal, state, local and non-U.S. taxes, assessments and other 
charges, duties (including stamp duty), impositions and liabilities, including capital gains tax, taxes based upon or measured by gross 
receipts, income, profits, sales, use and occupation, value added, ad valorem, transfer, franchise, withholding, payroll, recapture, 
employment, escheat, unclaimed property, excise and property taxes as well as social security charges (including health, unemployment, 
workers’ compensation and pension insurance) or similar or other taxes, together with all interest, penalties, and additions imposed with 
respect to such amounts, (b) any liability for the payment of any amounts of the type described in clause (a) as a result of being or having 
been a member of an affiliated, consolidated, combined, unitary or similar group (including any arrangement for group or consortium relief 
or similar arrangement) for any period, and (c) any liability for the payment of any amounts of the type described in clauses (a) or (b) as a 
result of any express or implied obligation to indemnify any other Person or as a result of any obligation under any agreement or arrangement 
with any other Person with respect to such amounts and including any liability for taxes of a predecessor or transferor or otherwise by 
operation of Law.

“Tax Forms” shall mean a properly completed IRS Form W-9, or the appropriate version of IRS Form W-8, as applicable.

“Tax Return” shall mean any return, declaration, notice, statement, claim for refund, report, election, designation or form (including 
estimated Tax returns and reports, withholding Tax returns and reports, any schedule or attachment, and information returns and reports) or 
other document filed or required to be filed with respect to Taxes and including all amendments or supplements thereof.

“Total Merger Consideration” shall mean an amount equal to (a) $100,000,000, plus (b) the Closing Cash Amount, less (c) the 
Closing Indebtedness Amount, less (d) the Closing Transaction Expense Amount. 

“Transaction Expenses” shall mean, without duplication, all costs, fees and expenses, including all legal, accounting, financial 
advisory, consulting and all other costs, fees and expenses of third parties incurred by or on behalf of any Acquired Company in connection 
with the negotiation, consummation or effectuation of the terms and conditions of this Agreement and the transactions contemplated hereby, 
including: (a) any payments made or anticipated to be made by any Acquired Company as a brokerage or finders’ fee, agents’ commission or 
any similar charge, in connection with the transactions contemplated by this Agreement; (b) the accrued pre-Closing portion of any annual 
bonus payable to any Employee with respect to the year in which the Closing occurs and any prior year (calculated based on the aggregate 
target payments, or, if higher, the actual performance as of the Closing Date, for all such bonuses and, in respect of bonuses for the year in 
which the Closing occurs, prorated by the number of days that have elapsed through the Closing Date for the year in which the Closing 
occurs) and the employer portion of payroll or employment Taxes associated with such amounts; (c) any bonus, severance, change-in-control 
payments or other payment (including in lieu of any previously promised but ungranted equity award), or similar payment obligations of any 
Acquired Company that become due and payable in connection with the consummation of the transactions contemplated by this Agreement 
and any Transaction Payroll Taxes; (d) any Liability of any Acquired Company under deferred compensation plans, phantom equity plans, 
severance or bonus plans, or similar arrangements made payable in whole or in part as a result of the transactions contemplated by this 
Agreement.

“Transaction Payroll Taxes” shall mean the employer’s portion of any employment, payroll or similar Taxes with respect to any 
bonuses, payments on Company Capital Stock (to the extent applicable), 
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severance, change-in-control or other compensatory payments in connection with the transactions contemplated by this Agreement paid at, 
prior to, or following the Closing Date, whether payable by Parent, an Acquired Company, or the Surviving Entity or any of their respective 
Affiliates. 

“Transfer Taxes” shall mean any transfer, sales, use, goods and services, value-added, harmonized sales, gross receipts, stamp, 
documentary, registration, recording, filing, and other similar Taxes incurred in connection with the transactions contemplated by this 
Agreement.

 “Unpaid Pre-Closing Taxes” shall mean (a) any Taxes of the Acquired Companies relating or attributable to any Pre-Closing Tax 
Period that are not yet paid (including such Taxes that are not yet due and payable) as of the Closing Date (including Deferred Payroll Taxes, 
and treating any deferred revenues, advance payments or prepaid amounts arising in any Pre-Closing Tax Period as subject to Tax in such 
period, and any Taxes thereon as Unpaid Pre-Closing Taxes); (b) any Taxes of a Person for which an Acquired Company (or any predecessor 
of an Acquired Company) is liable (i) under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or non-U.S. Tax 
Law) as a result of being or having been a member of an affiliated, consolidated, combined, unitary or similar group (including any 
arrangement for group or consortium relief or similar arrangement) before the Closing or (ii) as a result of an express or implied obligation to 
indemnify such Person, as a transferee or successor, by Contract, by operation of Law or otherwise as a result of an event or transaction 
occurring before the Closing; and (c) any Taxes attributable to the transactions contemplated by this Agreement, including, without 
limitation, withholding taxes, Transaction Payroll Taxes and one half of any applicable Transfer Taxes. For this purpose, in the case of Taxes 
based on income, sales, proceeds, profits, receipts, wages, compensation or similar items and all other Taxes that are not imposed on a 
periodic basis, the amount of such Taxes that have accrued through the Closing Date for a Straddle Period shall be deemed to be the amount 
that would be payable if the taxable year or period ended at the end of the day on the Closing Date based on an interim closing of the books 
(and in the case of any Taxes attributable to the ownership of any equity interest in any partnership or other “flowthrough” entity or 
“controlled foreign corporation” (within the meaning of Section 957(a) of the Code or any comparable state, local or non-U.S. Law), as if the 
taxable period of such partnership or other “flowthrough” entity or “controlled foreign corporation” ended as of the end of the Closing Date), 
except that exemptions, allowances or deductions that are calculated on an annual basis (including depreciation and amortization deductions, 
other than with respect to property placed in service after the Closing), shall be allocated on a per diem basis. In the case of any other Taxes 
that are imposed on a periodic basis for a Straddle Period, the amount of such Taxes that have accrued through the Closing Date shall be the 
amount of such Taxes for the relevant period (or, in the case of such Taxes determined on an arrears basis, the amount of such Taxes for the 
immediately preceding period) multiplied by a fraction the numerator of which shall be the number of calendar days from the beginning of 
the period up to and including the Closing Date and the denominator of which shall be the number of calendar days in the entire period.

“WARN Act” shall mean the Worker Adjustment and Retraining Notification Act, 29 U.S.C. Section 2101 et seq. (1988), as 
amended, and any similar Law under national, state, or local law.
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SCHEDULE A

ALLOCATION SCHEDULE

[See Attached.]
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Exhibit 31.1

CERTIFICATION PURSUANT TO
RULES 13a-14(a) AND 15d-14(a) UNDER THE SECURITIES EXCHANGE ACT OF 1934,

AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Ming Hsieh, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q for the quarterly period ended September 30, 2022 of Fulgent Genetics, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the 
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this 
report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the 
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-
15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to 
ensure that material information relating to the registrant, including its consolidated subsidiary, is made known to us by others within those 
entities, particularly during the period in which this report is being prepared;

(b)	 Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for 
external purposes in accordance with generally accepted accounting principles;

(c)	 Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d)	 Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent 
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to 
materially affect, the registrant’s internal control over financial reporting

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to 
the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a)	 All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably 
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b)	 Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 
control over financial reporting.

 
Date: November 7, 2022 By: /s/ Ming Hsieh
      Ming Hsieh
      Chief Executive Officer
    (principal executive officer)
 
 



 
Exhibit 31.2

CERTIFICATION PURSUANT TO
RULES 13a-14(a) AND 15d-14(a) UNDER THE SECURITIES EXCHANGE ACT OF 1934,

AS ADOPTED PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT OF 2002

I, Paul Kim, certify that:

1. I have reviewed this Quarterly Report on Form 10-Q for the quarterly period ended September 30, 2022 of Fulgent Genetics, Inc.;

2. Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the 
statements made, in light of the circumstances under which such statements were made, not misleading with respect to the period covered by this 
report;

3. Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the 
financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented in this report;

4. The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in 
Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-
15(f)) for the registrant and have:

(a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to 
ensure that material information relating to the registrant, including its consolidated subsidiary, is made known to us by others within those 
entities, particularly during the period in which this report is being prepared;

(b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our 
supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for 
external purposes in accordance with generally accepted accounting principles;

(c)	 Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the 
effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on such evaluation; and

(d)	 Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent 
fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially affected, or is reasonably likely to 
materially affect, the registrant’s internal control over financial reporting

5. The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to 
the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons performing the equivalent functions):

(a)	 All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably 
likely to adversely affect the registrant’s ability to record, process, summarize and report financial information; and

(b)	 Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal 
control over financial reporting.

 
Date: November 7, 2022 By: /s/ Paul Kim
    Paul Kim
    Chief Financial Officer
    (principal financial and accounting officer)
 
 



 
Exhibit 32.1

CERTIFICATION PURSUANT TO
18 U.S.C. SECTION 1350, AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002

In connection with the Quarterly Report on Form 10-Q for the quarterly period ended September 30, 2022 of Fulgent Genetics, Inc. (the 
“Company”), as filed with the Securities and Exchange Commission on the date hereof (the “Report”), each of the undersigned hereby certifies in his 
capacity as the specified officer of the Company, pursuant to 18 U.S.C. § 1350, as adopted pursuant to § 906 of the Sarbanes-Oxley Act of 2002, that, to the 
best of his knowledge:

(1)	 The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

(2)	 The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the 
Company.

 
Date: November 7, 2022    By: /s/ Ming Hsieh
         Ming Hsieh
         Chief Executive Officer
      (principal executive officer)
       
Date: November 7, 2022   By: /s/ Paul Kim
      Paul Kim
         Chief Financial Officer
      (principal financial and accounting officer)
 

This certification accompanies the Quarterly Report on Form 10-Q to which it relates and shall not be deemed filed with the Securities and 
Exchange Commission or incorporated by reference into any filing of the Company under the Securities Act of 1933, as amended, or the Securities 
Exchange Act of 1934, as amended (whether made before or after the date of the Form 10-Q), irrespective of any general incorporation language contained 
in such filing.
 

 




